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Names and Addresses of Attorneys.

WILLIAM D. FENTON and BEX C. DEY,

Fenton Building, Portland, Oregon, Attor-

neys for Plaintiff in Error.

HENEY E. McGINX, Oregonian Building,

Portland Oregon, Attorney for Defendant

in Error.

Original Citation on Writ of Error.

United States of America,

District of Oregon,—ss.

To Andrew Carlson and Henry E. McGinn, Ms At-

torney, Greeting

:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirt}^ days from the date hereof,

pursuant to a writ of error filed in the clerk's of&ce

of the Circuit Court of the United States for the

District of Oregon, wherein the San Francisco and

Portland Steamship Company, a corporation, is

plaintiff in error and }^ou are defendant in error, to

show cause, if any there be, why the judgment in

the said writ of error mentioned should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.
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Given irnder my hand, at Portland, in said Dis-

trict, this November 5, 1907.

CHAS. E. WOLVERTON,
Judge.

State and District of Oregon,

Multnomah County,—ss.

Due service of the within citation is hereby ad-

mitted and accepted this 5th day of November, 1907,

within said District and county, and admitted to

have been made upon me and upon j^laintiff.

HENRY E. McGinn,

Attorney for Plaintiff Andrew Carlson.

[Endorsed] : No. . U. S. Circuit Court,

District of Oregon. Andrew Carlson, vs. San Fran-

cisco and Portland Steamship Company. Citation

on Writ of Error. Filed November 5, 1907. J. A.

Sladen, Clerk. By G. H. Marsh, Deputy Clerk.

In tlie United States Circuit Court of Appeals for

the Ninth Circuit.

No. .

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Plaintiff in Error,

vs.

ANDREW CARLSON,
Defendant in Error.
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Writ of Error (Original).

The United States of America—ss.

The President of the United States of America, To

the Judges of the Circuit Court of the United

States for the District of Oregon, Greeting

:

Because in the records and proceedings, as also

in the rendition of the judgment of a plea which is

in the Circuit Court before the Honorable Charles

E. Wolverton, one of you, between Andrew Carlson,

plaintiff and defendant in error, in San Francisco

and Portland Steamship Company, a corporation, de-

fendant and plaintiff in error, a manifest error hath

happened to the great damage of the said plaintiff

in error, as by complaint doth appear ; and we, being

willing that error, if any hath been, should be duly

corrected, and full and speedy justice done to the

parties aforesaid, and in this behalf, do command

you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record

and proceedings aforesaid, with all things concern-

ing the same to the United States Circuit Court of

Appeals for the Ninth Circuit, together with this

writ, so that you have the same at San Francisco,

California, within thirty days from the date hereof,

in the said Circuit Court of Appeals to be then and

there held ; that the record and proceedings aforesaid
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being then and there inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error, what of right and ac-

cording to the laws and customs of the United States

of America should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this November 5, 1907.

[Seal] J. A. SLADEN,

Clerk of the Circuit Court of the United States for

the District of Oregon.

[Endorsed] : In the U. S. Circuit Court of Ap-

peals for the Ninth Circuit. San Francisco and

Port and Steamshi]3 Company, Plaintiff in Error vs.

Andrew Carlson, Defendant in Error. Writ of Er-

ror. Filed November 5, 1907. J. A. Sladen, Clerk.

United States Circuit Court, District of Oregon.

By G. H. Marsh, Deputy Clerk.

In the Circuit Court of the United States for the

District of Oregon.

October Term, 1906.

Be it remembered, that on the 11th day of Decem-

ber, 1906, there was duly filed in the Circuit Court of

the United States for the District of Oregon, a com-

plaint, in words and figures as follows, to wit

:
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In the Circuit Court of the United States within and

for the District of Oregon.

ANDEEW CARLSON,

Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Complaint.

Plaintiff for cause of action against tlie defendant

alleges

:

I.

That the plaintiff during aU the times hereinafter

mentioned was and is a citizen of the United States

and of the State of Oregon, and that during all the

times hereinafter mentioned the plaintiff was and

now is a resident of said State of Oregon.

IL

That the defendant during all the times herein-

after mentioned was and is a corporation incorpo-

rated under the law^s of the State of California, hav-

ing its main office and principal place of business at

the city of San Francisco in said State of California,

and said defendant was and is a citizen of said State

of California and is doing the business of a common
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carrier between said States of California and Ore-

gon.

III.

That on the 26th day of September, 1905, and for

some time prior thereto, the defendant was the owner

of, and was engaged in navigating a steamer known

as the "Saint Paul" between the city of San Fran-

cisco in the State of California and the city of Port-

land in the State of Oregon.

IV.

That on the said 26th day of September, 1905, said

steamer *' Saint Paul" was at the Ainsworth Dock

in the city of Portland, Oregon, engaged in unload-

ing freight, and plaintiff was in the service of the

defendant on board said steamer "Saint Paul," en-

gaged in the work of assisting to unload said steamer

"Saint Paul."
V.

That freight was removed from the hold of said

steamer "Saint Paul" to the deck of said steamer

by means of two elevators. That each of said ele-

vators was about three feet wide, and six feet long;

and said elevators were moved up and down by

means of wire cables, which cables were attached

to a beam, the beam being about twenty feet above

the bottom of the hold of said ship, and about eight

feet above the deck of said ship. The cables so at-

tached as aforesaid, passed doT\Ti on either side of
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said elevators to the bottom thereof and immediately

under said elevators, and were then passed up again

on the other side, of the elevator, so as to be between

both elevators. The cable then went over a pulley

and was passed over to a drum where it was wound

up, and the elevators were made to work so that as

the cable of one elevator was wound around the drum

and such elevator hoisted, the other cable would un-

wind and lower the opposite elevator. Now the

beam to which the cables were attached had a flange

which when the elevators went up to the beam, caused

said elevators to be caught in the flange so that they

would not work, the cables would unwind but the

elevator being suspended from the flange would not

move. To remedy this defect the defendant com-

pany caused safety blocks, with rubber underneath,

to be attached to the beam, said safety blocks were

about eight inches below the beam, so that the ele-

vator could never become jammed in the beamV On

the occasion of the last trip of the said ''Saint Paul"

the safety blocks of the starboard side of the ship

became detached from the beam, in some manner

unknown to the plaintiff, but which fact was known

to the defendant, or by the exercise of ordinary care

on their part could have been known to the defend-

ant.

That on the 26th day of September, 1905, the star-

board elevator became caught in the flange of the
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beam and remained stationary, tlie other elevator

was raised to the top, but this fact of the other ele-

vator being raised was imkno^^oi to the plaintiff at

the time of his injury hereinafter complained of;

the cable as it unwound failed to lower the elevator

caught in the flange, when as plaintiff at the instance

of his foreman, undertook to load the starboard ele-

vator, plaintiff being on the said starboard elevator,

said starboard elevator fell from the beam to the

hold of the ship with plaintiff in said elevator. The

fall greatly shocked the plaintiff's nervous system

and broke his ankle and has made him permanently

a cripple, so that he can no longer follow his busi-

ness of longshoreman nor any business which re-

quires him to stand on his feet for any length of

time, the plaintiff must ever continue so.

VI.

That plaintiff has not worked since said 26th day

of September, 1905, nor can he ever work again.

That plaintiff was in the receipt of wages of about

the sum of sixty-five dollars per month at the time

of his injury, which has been lost to him; that he

has suffered greatly in mind and body as a result of

said fall ; that he is permanently disabled to his dam-

age in the sum of fifteen thousand dollars.
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Wherefore, plaintiff prays judgment against the

defendant for the sum of fifteen thousand dollars

and the costs and disbursements of this action.

HENRY E. McGinn,

Attorney for Plaintiff.

State of Oregon,

County of Multnomah,—ss.

United States of America,

District of Oregon,—ss.

I, Andrew Carlson, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action; and that the foregoing complaint is true as

I veril}^ believe.

ANDREW CARLSON.

Subscribed and sworn to before me this lltli day

of December, 1906.

[Notarial Seal] E. MAY,
Notary Public for State of Oregon.

Filed December 11, 1906. J. A. Sladen, Clerk

U. S. Circuit Court for the District of Oregon.
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And afterwards, to wit, on the lltli day of December,

1906, there was issued out of said court a sum-

mons, in words and figures, as follows, to wit

:

Summons.

RETURN OF CIVIL PROCESS.

United States of America,

District of Oregon,—ss.

I hereby certify that on the 11th day of December,

1906, at Portland, Multnomah County, in said Dis-

trict, I duly served the within sunnnons upon the

therein named San Francisco and Portland Steam-

ship Company, a corporation, by delivering to Jas.

H. Dewson, as agent of said corporation personally,

a true copy of said siunmons duly certified to by

J . A. Sladen, Clerk Circuit Court, together with a

copy of the complaint in the within-entitled action

duly certified to by Henry E. McGinn, attorney for

plaintiff.

CHAS. J. REED,
United States Marshal.

By W. B. Griffith,

Deputy.
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In the Circuit Court of the United States for the

District of Oregon.

No. 3108.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

The President of the United States to the San Fran-

cisco and Portland Steamship Company, a Cor-

poration, the Above-named Defendant, Greeting

:

You are hereby commanded to be and appear in the

above-entitled Court, holden at the city of Portland,

in said District, and answer the complaint filed

against you in the above-entitled action, within ten

days from the date of the ser\ice of this siunmons

upon you, if served within the county of Multnomah,

in said District, or if served within any other county

of said District then within thirty days from the date

of such service upon you ; and if you fail so to appear

and answer, for want thereof, the plaintiff will take

judgment against you for the sum of fifteen thousand

dollars, and the costs and disbursements of this ac-

tion.
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And this is to command you, the marshal of said

district, or your deputy, to make due service and

return of this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the

seal of said Circuit Court, affixed at Portland, in

said District, this 11th day of December, 1906.

[Seal] J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy.

[Endorsed] : No. 3108. In the Circuit Court of

the United States, for the District of Oregon. An-

drew Carlson, vs. San Francisco and Portland

Steamship Company. Summons. Returned and

filed Dec. 11, 1906. J. A. Sladen, Clerk. By

, Deputy Clerk.

And afterwards, to wit, on Thursday, the 20th day

of December, 1906, the same being the 49th ju-

dicial day of the regular October tenn of said

Court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:
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In the Circuit Court of the United States for the

District of Oregon.

No. 3108.

December 20, 1906.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-
SHIP CO.

Order Allowing Defendant to Answer, etc.

Now, at tliis day, on motion of Mr. A. M. Dibble,

counsel for the above-named defendant, it is ordered

that said defendant be, and it is hereby, allowed ten

days from this date in which to answer, move, or

plead herein.

And afterwards, to wit, on Saturda}^, the 19th day

of January, 1907, the same being the 74th judi-

cial day of the regular October term of said

Court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:
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In the Circuit Court of the United States for the

District of Oregon.

No. 3108.

January 19, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP CO.

Order Allowing Defendant to Answer.

Now, at this day, on motion of Mr. W. D. Fenton,

of counsel for the above-named defendant, it is or-

dered that said defendant be, and it is hereby, al-

lowed until, and including, the 31st day of January,

1907 in which to file its answer herein.

And afterwards to wit, on the 31st day of Janaury,

1907, there was duly filed in said court, an an-

swer, in words and figures as follows, to wit

:

In the Circuit Court of the United States for the

District of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.
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Answer.

Comes now the defendant and for its answer to

plaintiff's complaint herein,

Admits the allegations contained in paragraph 1

of said complaint.

Admits the allegations contained in paragraph 2

of said complaint.

Admits the allegations contained in paragraph 3

of said complaint.

Admits the allegations contained in paragraph 4

of said complaint.

Denies each and every allegation contained in par-

agraph 5 of said complaint, except that defendant ad-

mits that freight was removed from the hold of said

steamer ''Saint Paul," to the deck of said steamer

by means of two elevators. That each of said ele-

vators was about three feet wide, and six feet long

;

and said elevators were moved up and down by means

of wire cables, which cables were attached to a beam,

the beam being about twenty feet above the bottom

of the hold of said ship, and about eight feet above

the deck of said sliip. The cables so attached as

aforesaid, passed down on either side of said eleva-

tors, to the bottom thereof and immediately under

said elevators and were then passed up again on the

other side of the elevator, so as to be between both

elevators. The cable then went over a pulley and
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was passed over to a drum where it was wound up,

and the elevators were made to work so that as the

cable of one elevator was wound around the driun

and such elevator hoisted, the other cable would un-

wind and lower the opposite elevator.

And admits that on said 26th day of Sej^tember,

1905, plaintiff while in the employ of the defend-

ant, was injured.

Denies each and every allegation contained in para-

graph 6 of said complaint.

And defendant for a first further and separate an-

swer and defense alleges the following facts, to wit:

I.

That on the 26th day of September, 1905, the

plaintiff was in the employ of the defendant as a

winchman, engaged in operating one of the winches

on board the defendant's steamer "Saint Paul."

That on said date while said steamer was being un-

loaded, plaintiff so carelessly and negligently oper-

ated said winch that the starboard elevator, which

was run and elevated by means of said winch then

being operated by the plaintiff, upon being raised

became caught and jammed in the flange of the beam

to which was attached the cables connecting with

said winch and so negligently and carelessly oper-

ated said winch and steam therewith, as that said

port elevator came to the deck while said starboard
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elevator was so caught; that thereupon plaintiff in

attempting to jar loose the said elevator carelessly

and negligently stepped into the said elevator while

the same was so raised and caught and said port ele-

vator raised, notwithstanding he was cautioned not to

do so by the foreman under w^hom he was working at

said time, so that when said elevator became loose, the

same fell from said beam down into the hold of said

steamer, with the plaintiff in said elevator, and the

plaintiff was then and there injured. That the in-

juries so suffered by plaintiff were caused solely by

his own negligence and want of care, and without

any negligence on the part of this defendant.

And defendant for a second further and separate

answer and defense, alleges the following facts,

to wit:

I.

That on the 26th day of September, 1905, the plain-

tiff was in the employ of defendant as a winchman

engaged in operating one of the winches on board

of defendant's steamer "Saint Paul"; that said

winch then being operated by plaintiif , controlled two

elevators by means of cables attached to a beam about

eight feet above the deck of said steamer, and said

elevators were so arranged that as one elevator was

being hoisted from the hold the other was be-

ing lowered into the hold ; that on said date, with-

out negligence on the part of this defendant, the star-
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board elevator then being operated by plaintiff as

aforesaid, became caught in the flange of said beam,

and while the same was so caught as aforesaid, and

while plaintiffwas in said starboard elevator attempt-

ing to loosen the same, one of plaintiff's coservants

whose name is unknown to this defendant, carelessly

and negligently, without warning, raised the port ele-

vator so that when the said starboard elevator was

loosened it was permitted by reason of said negligence

of plaintiff's coservant in raising said port elevator,

to drop into the hold of said steamer with plaintiff

in said elevator, and plaintiff then and there received

the injuries complained of in the complaint, if any.

That said injuries so received and suffered by plain-

tiff were caused by the negligence of plaintiff's coem-

ployee, and without negligence on the part of this

defendant.

And defendant for a third separate further answer

and defense, alleges the following facts, to wit

:

I.

That on the 26th day of September, 1905, and

for a long time prior thereto, the plaintiff was in

the employ of defendant as an experienced winch-

man, and on said date was engaged in operating

one of the winches on board the defendant's steamer

"Saint Paul." That at the time and place when

and where plaintiff was injured, plaintiff then and

there and for a long time prior thereto, had full
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knowledge of and was familiar with the structure

and condition of the elevators used in unloading and

loading said steamer, which were controlled by the

winch then being operated by plaintiff, and had full

knowledge of and was familiar with the hoisting gear

by means of which said elevators were raised and

lowered, and of the manner in which the same w^ere

operated, and of all things connected therewith ; that

on said 26th day of September, 1905, in some man-

ner, without negligence on the part of this defend-

ant, the starboard elevator became caught in the

flange of the beam described in the plaintiff's com-

plaint, and thereupon plaintiff attempted to loosen

the same by jarring it, and stepped into said star-

board elevator; that plaintiff then and there had

full knowledge of the position of said starboard and

port elevators, and well knew and fully understood

that said starboard elevator, when loosened, might

drop and fall into the hold of said steamer, and well

knew and fully understood the hazards and risks, if

any, of attempting to jar loose said elevator while

standing therein, while it was so raised and caught.

That notwithstanding such knowledge and appreci-

ation on the part of plaintiff, and in spite of warning

received by him, not to do so, plaintiff stepped into

said elevator while it was so caught and raised, and

luidertook to jar the same loose, without any remon-

strance or complaint whatever to defendant that
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said work was dangerous or that said apparatus was

defective, and plaintiff then and tliere and thereby,

and by reason of the premises aforesaid, assumed

whatever risks of injury and danger to him, if any

there was, on account of attempting to do said work

as aforesaid, and the said risks of injury and dan-

ger to plaintiff, if any on account thereof, was pat-

ent and obvious and discoverable by the exercise of

ordinary care, and was well-known to plaintiff and

appreciated by him.

Wherefore defendant demands judgment for its

costs and disbursements herein.

E. A. LEITER,

WM. D. FENTON,
Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

I, Jas. H. Dewson, being first duly sworn, depose

and say that I am the agent in Oregon for the de-

fendant in the above-entitled action; and that the

foregoing answer is true as I verily believe.

JAS. H. DEWSON.

Subscribed and sworn to before me this 31st day

of January, 1907.

[Seal] R. A. LEITER,

Notary Public for the State of Oregon.
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District of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 31st day

of January, 1907, by receiving a copy thereof, duly

certified to as such by R. A. Leiter attorney for de-

fendant.

HENRY E. McGinn,

Attorney for Plaintiff.

Filed January 31, 1907. J. A. Sladen, Clerk U. S.

Circuit Court, for the District of Oregon.

And afterwards, to wit, on the 5th day of February,

1907, there was duly filed in said court, a reply,

in words and figures as follows, to wit

:

In tlie Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Reply of Plaintiff.

Comes now the plaintiff, Andrew Carlson, and re-

plying to the new matter found in defendant's an-

swer, says

:
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I.

Denies each and every allegation found in para-

graph one of defendant's first further and separate

answer and defense, and the plaintiff says that the

facts are as he has alleged them to be in his complaint

and they are not otherwise.

And plaintiff further replying to the new matter

found in the second further and separate answer and

defense of the defendant herein, and says

:

I.

Denies each and every allegation found in para-

graph one of said second further and separate an-

swer and defense of the defendant herein, and says

:

I.

Denies each and every allegation found in para-

graph one of said second further and separate an-

swer and defense, and the plaintiff says that the facts

are as he has alleged them in his complaint and they

are not otherwise.

And the plaintiff further replying to the new mat-

ter found in the answer of the defendant herein says

:

I.

Denies each and every allegation contained in para-

graph one of the third further and separate answer

and defense of the defendant's answer filed herein,

and the plaintiff says that the facts are as he has
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alleged them in his complaint and they are not other-

wise.

Wherefore, plaintiff prays for judgment as in his

complaint.

HENRY E. McGinn,

Attorney for Plaintiff.

District of Oregon,

County of Multnomah,—ss.

I, Andrew Carlson, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action ; and that the foregoing reply is true as I ver-

ily believe.

ANDREW CARLSON.

Subscribed and sworn to before me this 5th day of

February, 1907.

[Seal] E.MAY,

Notary Public for State, of Oregon.

District of Oregon,

County of Multnomah,—ss.

Due service of the within reply is hereby accepted

in Multnomah County, Oregon, this 5th day of Febru-

ar}^, 1907, by receiving a copy thereof, duly certified

to as such by Henry E. McGinn, attorney for plain-

tiff.

R. A. LEITER,

Attorney for Defendant.

Filed February 5, 1907. J. A. Sladen, Clerk U. S.

Circuit Court for the District of Oregon.
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And afterwards, to wit, on Tuesday, the 14th day of

May, 1907, the same being the 32d judicial day

of the regular April Term of said Court—Pres-

ent, The Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—

the following proceedings were had in said

cause, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

May 14, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY.

Order Setting Cause for Trial.

Now, at this day, comes the plaintiff by Mr. Henry

E. McGinn, of counsel, and the defendant by Mr. W.

D. Penton, of counsel, whereupon, on motion of said

plaintiff, it is ordered that the trial of this cause be,

and the same is hereby, set for Thursday, June 13,

1907.
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And afterwards, to wit, on Thursday, the 13th day of

June, 1907, being the 57th judicial day of the

regular April Term of said Court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 13, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
CO.

Order Continuing Trial.

Now, at this day, comes the above-named plaintiff

by Mr. H. E. McGinn, of counsel, and the defendant

by Mr. W. D. Fenton, of counsel, and this being the

day set for the trial of this cause, on motion of said

plaintiff, it is ordered that the trial of this cause be,

and the same is hereby continued until 10 o'clock A.

M. of Monday, June 17, 1907.
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And afterwards, to wit, on Tuesday, the 18th day of

June, 1907, the same being the 61st judicial day

of the regular April Term of said Court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge Presiding

—

the following proceedings were had in said cause,

to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 18, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY.

Trial, June 18, 1907.

This being the day set for the trial of this cause,

now comes the above-named plaintiff in his own

proper person and by Mr. Henry E. McGrinn, of coun-

sel, and the defendant herein by Mr. W. D. Fenton,

of counsel, and thereupon, comes the following-named

jurors to try the issues joined, to wit: Thomas Noot,

R. J. Hemphill, C. T. Nail, Dorr H. James, Jackson

Wright, George Lazelle, J. M. Ritchey, Zack Cam-
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eron, E. J. Carr, Charles Spangler, B. M. Brown, and

George McLaughlin, twelve good and lawful men of

the district, who being accepted by both parties, duly

impaneled and sworn, proceed to hear the evidence

adduced, and, thereupon, the following witnesses

were examined on behalf of the plaintiff, to wit : An-

drew Carlson, Solomon Peppine, Charles Gardner

and W. D. Burke and the following witness on be-

half of the defendant, to wit: E. W. Mason, Peter

Smith and John Peterson, and the hour of adjourn-

ment having arrived the further hearing of this cause

is continued until 10 o'clock A. M. of Wednesday,

June 19, 1907.

And afterwards, to wit, on Wednesday, the 19th day

of June, 1907, the same being the 62d judicial

day of the regular April Term of said Court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit

:
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In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 19, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
CO.

Trial (Resumed)—June 19, 1907 (Order Allowing

Defendant to Amend Answer) .

Now, at this day, comes the parties hereto, by

their counsel as of yesterday, and the jury impaneled

herein being present and answering to their names,

the trial of this cause is resumed, and, thereupon,

said defendant moves the Court for leave to amend

its answer herein by intervention, and, after argu-

ment by counsel, it is ordered that said motion be,

and the same is hereby, allowed, the said plaintiff ex-

cepting to the same, and said exception being allowed

by the Court.

And the jury herem having heard the evidence ad-

duced, the arguments of counsel, and the charge of

the Court, retire from the courtroom under charge of

proper sworn officers to consider of their verdict, and

after being out a short time, return into court the fol-
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lowing verdict, to wit: "We the jury in the above-

entitled court and cause find for the plaintiff and

assess his damages at the sum of $3,000.00, three

thousand dollars, Geo. McLaughlin, Foreman of the

Jury," which verdict is received by the Court and

ordered to be filed.

And afterwards, to wit, on the 19th day of June,

1907, there was duly filed in said court, a verdict,

in words and figures as follows, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Verdict.

We, the jury in the above-entitled court and cause,

find for the plaintiff and assess his damage at the

sum of $3,000.00—three thousand dollars.

GEO. McLaughlin,

Foreman of the Jury.

Filed June 19, 1907. J. A. Sladen, Clerk U. S.

Circuit Court for the District of Oregon.
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And afterwards, to wit, on Thursday, the 20th day of

June, 1907, the same being the 63d judicial day

of the regular April Term of said Court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—

the following proceedings were had in said cause,

to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 20, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
CO.

Order Allowing Defendant to File Motion for New

Trial, etc.

Now, at this day, on motion of Mr. Ben C. Dey, of

counsel for the defendant herein, it is ordered that

said defendant be, and it is hereby, allowed thirty

days from this date in which to file a motion for a

new trial herein, and to submit a proposed bill of ex-

ceptions.
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And afterwards, to wit, on Saturday, the 13tli day

of July, 1907, the same being the 82d judicial day

of the regular April tenn of said court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

WT-t:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

July 13, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY.

Order Extending Time to File Motion for a New

Trial, etc.

Now, at this day, conies the defendant in the above-

entitled cause by Mr. Ben C. Dey, of counsel, where-

upon, on motion of said defendant, it is ordered, that

said defendant be, and it is hereby allowed thirty

days' additional time in which to file a motion for a

new trial herein and to prepare and submit its pro-

posed bill of exceptions in this cause. And it is fur-
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ther ordered that if said motion for a new trial be

not determined during the present April term of this

court that said motion be continued for hearing and

determination until the October, 1907, term of said

Court.

And afterwards, to wit, on the 10th day of August,

1907, there was duly filed in said court, a motion

for a new trial, in words and figures as follows,

to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP

COMPANY (a Corporation),

Defendant.

Motion for a New Trial.

Comes now the defendant above named and moves

the Court to set aside the verdict herein heretofore

returned in said cause and award defendant a new

trial for the following causes materially affecting the

substantial rights of said defendant, to wit:

L

Error in law occurring at the trial in this that the

Court erred in overruling the motion of defendant
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for a judgment of nonsuit made at the close of all

the evidence offered or admitted upon behalf of

plaintiff upon the ground that plaintiff failed to

prove a cause sufficient to be submitted to the jury,

and upon the further ground that the proofs show

that the accident was caused by the plaintiff's own

carelessness, and upon the further ground that the

negligence, if any, was that of the plaintiff's fellow-

servant.

n.

Error in law occuring at the trial and excepted

to by the defendant in this that the Court erred in

refusing to direct a verdict for defendant as re-

quested by defendant at the close of all the evidence

in the case upon the ground that plaintiff had not

proven a cause sufficient to be submitted to the jury

in this that the proofs show no negligence of the de-

fendant, and upon the further ground that it affirma-

tively appears that the proximate cause of the ac-

cident was the plaintiff's own act in trying to jar

loose the elevator with knowledge that it was in the

condition in which it then was, and upon the further

ground that if there was any negligence in moving

the other elevator up while that was stuck it was the

negligence of plaintiff or that of his fellow-servant,

and that if there was any negligence in the case other

than the contributory negligence of plaintiff,

it was that of a coservant of plaintiff.
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in.

Error in law occurring at the trial and duly ex-

cepted to by the defendant in refusing to give each or

either of the instructions requested by the defendant,

numbered I, II, HI, Vsf, V, VI, VII, VIII, IX, X,

XI, Xn, XIII, XIV, XV as shown by the bill of ex-

ceptions herein.

BEN C. DEY,

WM. D. FENTON,

Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

Due service of the within motion is hereby accept-

ed in Multnomah County, Oregon, this 10th day of

August, 1907, by receiving a copy thereof duly cer-

tified to as such by Ben C. Dey, of attorneys for

defendant.

HENRY E. McOINN,

Attorney for Plaintiff.

Filed August 10, 1907. J. A. Sladen, Clerk U. S.

Circuit Court for the District of Oregon.
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And afterwards, to wit, on the 16tli day of August,

1907, there was duly filed in said court, a bill

of exceptions, in words and figures as follows,

to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP

COMPANY (a Corporation),

Defendant.

Bill of Exceptions.

Be it remembered that on this 18th day of June,

1907, this cause came on for hearing before Hon.

Charles E. Wolverton, Judge, and a jury duly im-

paneled and sworn, plaintiff appearing by his attor-

ney, Henry E. McGinn, and the defendant aj)pear-

ing by its attorneys, Ben C. Dey, and Wm. D. Fenton.

Whereupon, plaintiff, to support the issues in liis

behalf, being first duly sworn, testified as follows:

Direct Examination.

(By Mr. McOINN.)

Q. What is your name?

A. Andrew Carlson.
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(Testimony of Andrew Carlson.)

Q. Speak out loud now. Where do you live ?

A. I live on tlie Mt. Scott car line, now, at Laurel-

wood.

Q, Talk out louder than that; throw your voic

out.

A. Out at Laurelwood, two blocks from the Mt.

Scott car line, at Laurelwood.

Q. You will have to talk louder than that, if you

want to be heard. Throw your voice out.

A. Two blocks from the car line on the Laurel-

wood—I mean at Laurelwood.

Q. How long have you lived there ?

A. About a year.

Q. How long have you lived in Portland"?

A. About 18 years, a little over.

Q. How many years f

A. A little over eighteen years.

Q. And what is your business?

A. Longshoreman.

Q. And what has been your business since you

have been in Portland?

A. I have been working on saA^mills before.

Q. Where were you engaged in the month of

September, of the year 1905?

A. Longshoreman.

Q. What? A. Longshoreman.
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(Testimony of Andrew Carlson.)

Q. And where were you working then?

A. On the steamer St. Paul.

Q. And where were you working?

A. On the steamer ''St. Paul."

Q. And what were you doing there?

A. Well, working as longshoreman.

Q. What were your duties? Just explain; tell

the Court and jurymen.

A. Yes, sir.

Q. What were you doing there?

A. Well, I was supposed to load trucks there. I

was loading trucks there.

Q. What were you doing?

A. Loading trucks.

Q. For what?

A. For the steamship company.

Q. And what particular work were you doing at

that time?

A. Well, I was sent to the drive the winch at that

time.

Q. How long had you had the winch?

A. At that time?

Q. Yes ? A. About four hours and a half.

Q. Were you the regular winchman there?

A. No, sir.

Q. Who placed you to work there as winchman?

A. The boss.
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(Testimony of Andrew Carlson.)

Q. Who was he? A. The head foreman.

Q. Well, what is his name ? A. Peter Smith.

Q. Have you anj^hing to show, was there an ele-

vator on said steamer "St. Paul"? A. Yes, sir.

Q. Well, what was the purpose of that elevator;

what did you use that elevator for?

A. To get the freight up out of the hold of the

ship.

Q. Where did you get the freight from?

A. From the bottom of the ship, down the lower

hold.

Q. What did you do with it ?

A. Take it up on the upper deck and get it out

on the dock.

Q. Have you anything to show the kind of an ele-

vator that was used on the '

' St. Paul" ? A. Yes.

Q. Well, just get it and show it to the jury, and

explain the workings of it.

Q. Turn it so the jury can see it.

A. The elevator, when it is supposed to be work-

ing, one is supposed to be up and one down, and this

one stuck
;
you see those blocks there (indicating)

;

they are away here ; that is the reason—they are not

there and that is the reason the elevator got caught

there on the beam. '

Mr. FENTON.—The witness points to these—



vs. Andreiv Carlson. 39

(Testimony of Andrew Carlson.)

A. Yes? TMs is supposed to be the beam, and

those blocks there, you see.

Q. Now, did the other elevator have the same sort

of blocks that the port elevator had, the port side

elevator? A. The starboard

—

Q. The starboard?

A. Was supposed to have, but it was not there.

Q. Well, do you know when they came off?

A. No.

Q. Had they been there ?

A. I think they had been there, but they was not

there at that time.

Q. They were not there at that time?

A. If they had been there it would not have got

caught there.

Q. Now, just show how that happened?

A. You see this one can't get up, that keeps that

from getting too high, when they get close to that

block. You see that is wide; supposed to be wide;

that is all slack underneath there; and that is sup-

posed to be the deck of the ship; and then we was

working here, and this elevator was caught, and the

foreman, he rolled a keg of lead on this one here, and

I didn't see that that one was up, I didn't see that,

and he told me to take hold of the other end of the

keg, and there was no chance for me but to get in on
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(Testimony of Andrew Carlson.)

the other end, then we picked it up like that (witness

illustrating) two or three times, and then it fell all

of a sudden, all at once.

Q. Now, if that had been in perfect order how

would it have worked?

A. There would have been four or five inches of

drop if this had been down.

Q. How far was the drop?

A. About twelve feet, I guess.

Q. About how many?

A. About twelve; I could not exactly say. Now,

you see if this one had been what it should have been

down there, why this would only have been about

three or four inches slack; that is all (witness il-

lustrating with model).

Mr. FENTON.—That is, if this elevator had been

down at the bottom it would have had only about

four inches slack?

A. That is all. (Witness working with model.)

See ? Now, you see, that is the way it is supposed to

work; one comes up and one goes down. These

blocks was out of the way, and then the elevator got

up a little too high and lipped onto the beam there,

Mr. FENTON.—Lipped onto the beam?

A. Yes, sir.
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(Testimon}^ of Andrew Carlson.)

Mr. FENTON.—This is the beam here (indica-

ting) ? A. No, sir.

Mr. FENTON.—You don't object to my finding

about this ?

Mr. McGINN.—Oh no, certainly not.

WITNESS.—Do you all see this? (To the jur-

ors.)

JURORS.—Yes.

Q. Who made this?

A. A longshoreman helped me make it. Well, I

was down there.

Q. Well, just state who made it ?

A. A longshoreman helped me to make it.

Whereupon counsel for plaintiff offered said model

in evidence which was received without objection

marked Plaintiff's Exhibit "A." Which model it is

agreed may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit as Exhibit

"A" of this bill of exceptions, and such bill of ex-

ceptions read in connection therewith.

Whereupon said witness was further interrogated

and testified as follows:

The COURT.—I wish you would let me see that.

How did this get caught now?
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(Testimony of Andrew Carlson.)

A, It got up too high and caught on the beam.

It never would have been up there if them safety

blocks had been there like they are on this side.

You see that can't get u]3 there. Do you want to

see the other one now'?

The COURT.—That is all right.

Q. Now, what day did this accident happen?

A. The 26th day of September, 1905.

Q. How did it happen?

A. Well, on account of the elevator getting up

too high, and I went over there with the keg of lead

with the foreman, and he told me to take hold of

the other end, and of course, I done as the foreman

told me.

Q. (Mr. FENTON.) How is that?

A. I done as the foreman told me.

Mr. FENTON.—You don't know that the fore-

man told \ou%

A. I say I done as the foreman told me.

Q. And what was the result of it ?

A. Well, we throwed the keg down there and

then took it up a few tunes and dropped it, and then

it dropped all of a sudden.

Q. And how high was the fall?

A. About twelve feet, I judge.

Q. What was the result of it?
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(Testimony of Andrew Carlson.)

A. Well, on account of the keg of lead on it, and

on account of the other elevator being up, that is the

cause of it falling down.

Q. How did the other elevator get up there?

A. I don't know.

Q. Well, what happened to you? Just tell what

happened to you?

A. Well, I got injured in the foot, in the ankles.

Q. Speak out.

A. I got injured in the foot; I can't walk on it,

hardly.

Q. How is that?

A. I got injured in the foot; in the right foot.

Q. Where did you go from the ship ?

A. They took me to the hospital.

Q. What hospital? A. St. Vincent's.

Whereupon it is admitted that forty cents a month

was deducted from the wages of plaintiff for hos-

pital, surgical and medical attendance.

Whereupon said witness was further interrogated

and testified as follows

:

Q. Yes. That is taken out of every man's

wages who works for the company?

A. Yes, sir.

Q. How long were you at the hospital?
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(Testimony of Andrew Carlson.)

A. A little over three months, a few days over

three months.

Q. What wages were you receiving at the time

you received this injury?

A. Oh, about $65.00 a month.

Q. How is that?

A. About sixty-five. We were working by the

hour.

Q. About sixty-five what?

A. By the month, on an average.

Q. Sixty-five cents, or what?

A. Sixty-five dollars.

Q. And you were at the hospital how long?

A. Three months and a few days.

Q. Have you been able to work since?

A. No, sir.

Q. What business do you know?

A. I don't know any kind of a business except

common work; that is all.

Q. Can you work at your business?

A. No, sir.

Q. Why?
A. Because I can't stand on my foot any length

of time.
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(Testimony of Andrew Carlson.)

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Carlson, how long have you been working

operating this elevator as winchman altogether in

your life?

A. Well, that was the longest time I had been on

it, that night.

Q. Well, what time in the day was it that you

were doing this work ?

A. It was in the evening.

Q. At night? A. Yes, sir.

Q. What time in the evening ?

A. Well, it was close up to ten o'clock.

Q. And you had been working on the ship as

winchman for about four hours that day ?

A. Four hours and a half, I should judge.

Q. Four hours and a half? A. Yes, sir,

Q. You commenced to operate the elevator when

the ship first came in, didn't you?

A. No.

Q. What were you doing?

A. Loading trucks.

Q. And where were you loading trucks, right

from the deck ?

A. On the freight, back, yes.

Q. Eight where the freight was brought out from

the elevator, you received it?



46 TJie San Francisco and Portland S. S. Co.

(Testimony of Andrew Carlson.)

A. No; they didn't use the elevators first?

Q. But had you ever worked with an elevator

like that before?

A. Just loading trucks there.

Q. Well, I mean had you ever worked as a winch-

man before?

A. Taking up a load once in a while, but not as

regular winchman.

Q. No, not as regular winchman?

A. No.

Q. But you were acting as winchman a good

many times before this?

A. Oh, taking up loads once in a while before

this ; that is all.

Q. Yes; but you did operate these elevators a

good many times before this, didn't you?

A. No, not many times.

Q. How many times?

A. Oh, I could not say exactly; half a dozen

times maybe.

Q. How^ many?

A. About a half a dozen times; I could not say

exactly.

Q. How msinj hours did you work each time ?

A. Oh, that wasn't over five or ten minutes; that

is all.
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(Testimony of Andrew Carlson.)

Q. Well, you knew how to operate that winch,

didn't you?

A. Yes.

Q. There wasn't any trouble about operating the

winch? A. No.

Q. Now, just tell the jury how you operated that

winch; when you wanted to move the elevators up

and down how did you do it?

A. Well, there was a lever there between to work

forth and back and then there was a crank to turn

the team on ; that is all.

Q. Now, where did you stand? Just show the

jury where you stood when you worked the winch?

A. Eight between the elevators. Now, that is

supposed to be about three feet apart between those

elevators.

Q. That is, the elevators were supposed to be

about three feet apart here (indicating) ?

A. Yes, sir.

Q. Now, where was the winchman's position;

where was your place?

A. Right between there (indicating on model).

Q. Right here? A. Yes, sir.

Q. Will you put the pencil where you were to

stand; where you were required to stand in doing

this work?

A. Right about in here (indicating).
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Q. Mark a cross there?

A. That was supposed to be

—

Q. There was a lever coming up here ?

A. Yes, right up here.

Q. Through this floor?

A. Yes, well not through the floor—yes, about

here.

Q. Was there a floor between the two elevators

there? A. Yes, sir.

Q. How wide was that floor between the two ele-

vators ?

A. There had to be a little room between the ele-

vators, just like it is here.

Q. I know, but what is the whole space there;

about three feet you say? A. Yes.

Q. Now, this lever was in that space, was it ?

A. Yes. And there was a kind of a place in there

—you see the winch was inside here, and the winch-

man was tanding there. That is the drum what the

cable wound on.

Q. I know, but where did you stand to operate

both of these elevators ?

A. Right here (indicating).

Q. What did you take hold of here to operate

them? A. The lever.

Q. That lever connected with the drum?

A. There was a lever there, and when one ele-

I
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vator went this way it turned this way (indicating

with level on model), and when it went that way it

turned that way.

Q. But that lever worked back and forth by

hand ? A. Yes.

Q. What power did you use, steam power?

A. Yes, sir.

Q. Where did you get steam?

A. Inside here here was a place to turn on the

steam, back here (indicating).

Q. Did you have charge of turning on the steam,

too? A. Yes, sir.

Q. Then as winchman you operated the levers

back and forth as you wanted the elevators to go up

and down, is that right? A. Yes, sir.

Q. When you w^anted to turn the steam off and

on you reached in there, did you ? A. Yes, sir.

Q. You understood how to do that, did you?

A. Yes, sir.

Q. There was no trouble about that?

A. No.

Q. Were these elevators built like this model?

A. Yes.

A. The same shape ? A. Yes.

Q. And what were they used for?
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A. Getting the freight up and out of this hold

down here.

Q. Where were you taking the freight, up on

this?

A. Yes. When they get it up there, why they

load it on trucks and truck it out on the dock.

Q. Oh, this is supposed to be the upper deck?

A. Yes, sir, this is supposed to be the deck.

Q. The hold is below here ? A. Yes, sir.

Q. How much space is there between that deck

and the edge of this elevator?

Q. Now, whose business was it—nobody else op-

erating this elevator but you at the time of the acci-

dent?

A. Well, when that elevator got caught there I

went and told the quartermaster over on the ship it

got caught there, and he took charge of it.

Q. You told the quartermaster that the elevator

was caught? A. Yes, sir.

Q. Did you know how it was caught ? You knew

it was caught up here, didn't you?

A. Yes. And so, he went there and worked a

while, and then after a while then the foreman came

in.

Q. That is Mr. Smith, the foreman?

A. Yes, sir.
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Q. When you went and reported the elevator was
caught, this elevator, and—what do you call this, the
port? A. Starboard.

Q. The starboard elevator had nothing on it, did
it, had no freight on it ?

A. It had a load, but these fellows took it all off.

Q. So there was no freight on it? You knew it

was caught? A. Yes, sir.

Q. And you know it was caught by running up
behind this beam, didn't you? A. Yes, sir.

Q. How large was that beam in that ship; what
was its size?

A. I could not say exactly how large.

Q. Was that beam fastened in the ship like this

beam that is here (referring to model) ?

A. Yes.

Q. And the reason why that elevator caught was
it passed by this beam, did it, like that (illustrat-

ing) ? A. Yes.

Q. And what made it stick ?

A. The flange on the beam there.

Q. The flange on the beam? A. Yes.

Q. What do you mean by flange ?

A. The same as—did you never see beams in the
ship, how there is a flange on them ?

Q. No.
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A, They hang a clamp on the beam there, and

they can fasten amd^hing onto them.

Q. What were those flanges made out of ?

A. They were stationarj^ on the beam, and when

fchey

—

Q. Well, are those flanges iron?

A. Yes, sir.

Q. These iron flanges were on the outside of the

beam. A. Yes.

Q. How big are they ?

A. Did you ever take an old railroad iron and

turn it upside down? If you did, then you know

what a flange looks like.

Q. You mean a railroad rail? A. Yes.

Q. Just turned bottom up ? A. Yes.

Q. And fastened up against this beam?

A. Then you will see what type of flange it was.

Q. Like a flange in a rail ?

A. Yes ; it is only one side ; one side is smooth.

Q. Did this flange run all the way along on this

beam? A. Yes, sir.

Q. How thick was it?

A. Well, it was about—take it on the side

—

Q. (Interupting.) About an inch?

A. Yes, something like that I guess.

Q. You mean the flange had a bulge on it?
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A. Yes.

Q. I mean, how big was the iron against the beam

where it fastened this flange, how big a piece of iron

was it? As I understand you, that flange was on

the back edge of this beam ? A. Yes, sir.

Q. Behind this elevator body? A. Yes.

Q. And it was put there for a useful purpose in

the construction of the ship?

A. All beams have that flange.

Q. All the beams have that flange ?

A. Yes.

Q. Now, I want to know how big the flange was ?

A. It was the full length of the beam, but

—

Q. How thick was it, as thick as a piece of rail-

road iron ? A. No.

Q. How thick was it ?

A. Well, it was in the neighborhood of an inch

and a half all the way through.

Q. A flat piece of iron about an inch and a half

thick?

A. Well, flat ; and then they come down like this

(illustrating).

Q. Did it come down below the edge of the beam ?

A. No ; it was on the side of the beam.

Q. It was level with the bottom of the beam ?

A. No; the flange is on the side of the beam.
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Q. On the other side ?

A. On the side of the beam.

Q. Was it on this side too? A. No.

Q. Was it on the flat side ?

A. One side was sloping and the other side

—

Q. (Interruptmg.) I see. Now, how did this

elevator happen to get up there ? Did you run it up

there ? A. Well, it got up a little too high.

Q. Well, who did it? A. Well, I did it.

Q. What did you do it for?

A. Well, of course I wasn't no experienced winch-

man, and I see an experienced man drive the elevator

sometimes up too high.

Q. Well, I know, but you knew how to operate it?

A. Well, but I was no experienced winchman; I

hadn't been there but about a month.

Q. You had been running this though four hours

and a half at that time ? A. Yes.

Q. Did you get it stuck before that?

A. No.

Q. You had never got it stuck before ?

A. No, sir.

Q. And never saw it stuck?

A. No, not at that time.

Q. Well, did you see it before ? A. No.

Q. You never saw it stuck in your life ?
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A. Not that elevator.

Q. Did you see one similar to it being operated?

A. They didn't have any similar elevator on any

ship like they had on this one.

Q. I see, but did you ever see this elevator get

stuck ? A. No.

Q. You never saw it get stuck before ? It wasn't

a very difficult matter to get it stuck, was it? You

had no trouble in getting it stuck, did you ?

A. No.

Q. What made it stick, your running it up too

high?

A. It just run up too high. You see if those

blocks were in there it would not have ever got caught

there.

Q. I understand. Now, you had it in the bottom

of the ship?

A. Another was down in the bottom

—

Q. (Interrupting.) I know, but you had to load

down about fifteen feet? A. Yes.

Q. You got a load down there, didn 't you ?

A. Yes, sir.

Q. Now, who told you to start the elevator?

A. Those fellows when they had this load off,

there was a man singing out to go ahead with it.

Q. And when this one was loaded who told you to

pull it up ?
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A. Well, didn't I say we had a man working here

at the elevator taking the freight off.

Q. But when this was emptied by the men on the

deck, then they told you to go ahead? A. Yes.

Q. What did they say?

A. Well, they sang out to these fellows down be-

low, "Stand clear; keep away from the other ele-

vator."

Q. Then you would lower that?

A. Yes, go ahead.

Q. By moving this winch? A. Yes, sir.

Q. Did you put the steam off and on yourself ?

A. Yes.

Q. You operated the lever and you put the steam

off and on; did the movement of the lever put the

steam on and off?

A. Moving this, that made it so this one was to go

down and the other one was to come up, see ?

Q. Yes. Now, at this particular time you were

standing here and you got notice that this was un-

loaded, didn't 3^ou, this one (indicating) ?

A. Yes.

Q. And then they called to you to let it down?

A. Yes.

Q. You knew when it was unloaded, didn't you?

A. Yes.
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Q. And then you put the steam on, worked the

lever, and that sent this one, the right one down;

what is that, the starboard ?

A. That is the port.

Q. Started the port elevator down and raised the

starboard elevator up; that is right isn't it?

A. Yes.

Q. Now, if you moved your lever too far, the

effect

—

A. (Interrupting.) You can't move that one too

far.

Q. Oh, well, what was it that caused that eleva-

tor to come up with a load of freight on it, and run

clear up into the top here four or five inches above

the beam? A. The steam.

Q. What made it do it while you were operating ?

A. Well, I didn't get it off in time, I guess.

Q. You didn't get the steam off in time?

A. Yes.

Q. As a matter of fact you put too much of steam

on it, which brought up the starboard elevator and

ran it up four or five inches the beam, didn't you?

A. Yes.

Q. And got stuck so tight you could not get it out

yourself? Isn't that right?

A. I didn't try to get it out myself.
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Q. Didn't you go and get a scantling and try to

knock it out 1 A. Yes.

Q. Just tell the jury what you tried to do with

that scantling.

A. Well, we had to put something here to pry it,

to raise this here side up a little bit of way ; it would

have to come loose here (indicating).

Q. But it was nearly level with the floor and you

could not get the scantling under there very well?

A. No, it was not too high from the floor.

Q. Why, you mean you got the scantling under?

A. Well, the boss come in and took charge of it,

and the quartermaster was there and they run this

up and do\sm a little like this, thinking it would come

loose that way. (Witness illustrating.)

Q. You saw this elevator come wp and down

didn't you?

A. I didn't see it come up, but they were working

there with the steam to get it up. After this one got

caught I never used the steam.

Q. I understand, but you saw the port elevator

up before you got this one loose ?

A. Not up here.

Q. AVhat? A. Not up there.

Q. I thought you just said the man was (\^orking

with it to get it up ?
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A. Get it up a little bit, four or five feet, and then

drop it doWD., and they thought it would get loose

that way.

Q. But h« was working the starboa] .1 elevator up

and down that way? A. Yes.

Q. You saw that?

A. Yes ; but I never saw it up.

Q. I understand ; but it didn 't looson it ?

A. No.

Q. So then you tried a scantling aiid you couldn't

get it loosf with a scantling?

A. No ; I had a piece of scantling ap there.

Q. Where did you stand when you put this scant-

Ihig up he^re and tried to pry it loose 'i?

A. On the side here.

Q. How long was that scantling /

A. Six or eight feet.

Q. How big, a 2 by 4 ? A. A 2 by 4, yes.

Q. You took a 2 by 4 scantling and pried it in be-

hind there and tried to jar it loos«', didn't you?

A. Yes.

Q. How long were you working at that trying to

get it loose? A. Oh, not very long.

Q. You did that before anybody came there,

didn't you? A. No, sir.

Q. Before the foreman come ?
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A. I could not remember—I had it at the time he

came there, because I was inside there at the port

at the time trying to get an iron stanchion about

four feet long.

Q. You were there with a scantling trying to jar

it loose when the foreman came, Mr. Smith ?

A. No ; I was inside, back in here.

Q. What were you doing in there ?

A. To get a piece of an iron stanchion.

Q. How big a piece of iron stanchion ?

A. Well, about an inch and a half around.

Q. Four feet long? A. Yes, sir.

Q. What were you going to do with that?

A. Well, I thought that would be stronger than

the 2 by 4.

Q. Than the scantling?

A. Yes, sir. So he told me to take the other end

of the keg of lead there and

—

Q. Hold on. You tried to use the iron bar to

pry it loose? A. Yes.

Q. And you could not get it loose with that?

A. No.

Q. It is not your business, is it, to get on to these

elevators and ride? A. No, sir.

Q. That wasn't a part of your work?

A. No.
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Q. And the men were not expected to get on to

['ide, were they? A. No.

Q. That was for freight only, wasn't it?

A. Yes, sir, that is all.

Q. Where did they get this keg of lead?

A. They got it on the starboard side.

Q. Had it been brought up from the hold?

A. No, sir ; it was laying on the deck there ; it was

freight.

Q. It was lying on the deck? A. Yes.

Q. And who got the lead?

A. I think the foreman did.

Q. Now, you had used the scantling and you had

used the iron bar, and had not been successful, you

could not get it loose; that is right, isn't it?

A. Yes.

Q. And then the foreman, Mr. Smith, came ?

A. Yes.

Q. And he got this keg of lead?

A. Yes, sir.

Q. Didn't you give him a hand?

A. Not until it was on the elevator.

Q. I know, but you gave him a hand, didn't you?

A. No, sir.

Q. Didn't you help him at all? A. No, sir.

Q. How much would that keg of lead weigh ?

A. About three hundred pounds.
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Q. A small keg of lead, weighed about three hun-

dred pounds ?

A. It ain't very small.

Q. Did you roll it there on the elevator ?

A. I didn't roll it there.

Q. Did the men roll it there ?

A. I don't know; I could not say; I didn't help

to roll it on there.

Q. You saw it being rolled there?

A. Yes, sir.

Q. Did you know what they were to do with if?

A. He said, when he got it on there he says, take

hold of that other end.

Q. Other end of what? A. Of the keg.

Q. When you got hold of the keg it was rolled

up to the edge, wasn't it? A. I didn't roll it.

Q. It was rolled up to the edge wasn't it?

A. Yes, I guess so.

Q. Where was the elevator then?

A. Up above here.

Q. About how far above the level of the floor?

A. About the same as this here.

Q. About two feet? A. No.

Q. About six inches?

A. Yes ; Oh, about five or six, well, something like

that.
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Q. About five or six inches above the level of the

deck floor ? A. Yes, sir.

Q. And the elevator was still stuck?

A. Yes.

Q. And had nobody in it? A. No.

Q. And nobody was expected to get in it"?

A. When they got the keg there he told me to take

hold of that end.

Q. Take hold of what end?

A. Of the keg of lead.

Q. To take hold of the end of the keg?

A. Yes, sir.

Q. Then what did you do?

A. I didn't do it right away. I throwed that iron

stanchion inside here where it was supposed to be-

long.

Q. You threw it inside here?

A. Inside of that other room, there where it be-

longed.

Q. In the room over here? A. Yes,

Q. Then what did you do ?

A. Then I took hold of the other end, as he told

me.

Q. The other end of what? A. Of the keg.

Q. You had one end of the keg ? A. Yes.

Q. And Smith had the other end ? A. Yes.

Q. Then what did you do ?
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A. I was standing here and he told me to take

hold of that end, and there was no show for me to

reach that end without stej)ping in there.

Q. Was the keg up on there at that time ?

A. Yes.

Q. On the elevator? A. Yes, it was.

Q. Before you took hold of it ? A. No, sir.

Q. Well, now

—

A. (Interrupting.) Yes, it was there when I

took hold of it.

Q. Well, was the keg in the elevator before you

took hold of it? A. Yes.

Q. Smith had already got it in the elevator ?

A. Had it on the elevator, and he told me to take

hold of the other end.

Q. Now, what was the object of putting that keg

of lead on that elevator? A. Well, to loose

—

Q. To jar it loose?

A. I don't know; he had an intention, I guess, to

jar it loose that way.

Q. Don't you know, Mr. Carlson, you were trying

to jar that loose and you and Smith got this three

hundred pound keg of lead and put it in on the ele-

vator there for the purpose of jarring it loose, that

is what you did it for, wasn't it?

A. I guess so, but I didn't see this one was up.
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Q. Well, but you knew they liacl been working

with that?

A. Yes, but I didn't know it was up though.

Q. You had charge of it though; you were the

winchnian ?

A. I wasn't there the last time.

Q. I know, but you had charge of that; you was

the only man that was running that?

A. Yes, but the foreman told me to take hold of

that

—

Q. (Interrupting.) I understand you were

there, but there was nothing to prevent you from see-

ing that was up, was there ?

A. If I had stood and looked in all directions

around me I could have seen it ; but if the boss says

to do anything a man can't stand and look in all di-

rections.

Q. What was it caused that elevator to go down

;

was it throwing that keg of lead on there %

A. Yes; then it got jarred loose up there.

Q. Then, as a matter of fact, the thing that

knocked the elevator loose was throwing that keg of

lead on there, wasn't it? A. Yes.

Q. And you helped to do that ?

A. I didn't help throw it on, but I helped lift that

other end.
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Q. Why did yon get on that elevator at all?

A. Because I could not reach that end of the keg

without getting down there, and he told me to.

Q. You had no business getting on there, did you ?

A. The boss told me to take hold of the other end

of the keg.

Q. I know but he didn't tell you to get on the ele-

vator, did he?

A. Yes, there was no chance

—

Q. (Interrupting.) I know, but you just answer

my question; he didn't tell you to get on the elevator,

did h^?

A. He told me to take the end of the keg.

Q. He didn't tell you to get on the elevator, did

he ? A.I could not reach that end.

Q. Answer my question. He didn't tell yon to

get on the elevator, did he ?

A. I could not reach that end ^vithout it.

Q. Now answer the question, Mr. Smith, the fore-

man, didn't tell you to get on the elevator, did he?

A. He said to take hold of the end, and help, yes.

Q. I understand, but did he tell you to get on the

elevator ?

A. No ; but I could not reach the keg without get-

ting on there.
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Q. I understand. Now didn't you know that the

moment you got onto that elevator with three hun-

dred pounds of lead on there for the purpose of

knocking it loose, that if it was knocked loose it

might go to the bottom ?

A. No, it would not

—

Q. You didn't know that?

A. It would not go—if this had been where it

should have been it w^ould not have gone but about

four or five inches.

Q. That is to say if this other elevator had been

down ? A. Yes.

Q. Then this would have gone only four or five

inches ? A. That is all.

Q. Although you had three hundred pounds of

lead on there to jar it loose? A. Yes.

Q. And your weight was on there ?

A. Yes.

Q. How much did you weigh at that time?

A. About one hundred and eighty-five.

Q. And you weigh about the same now don 't you ?

A. Yes.

Q. Was there anybody else who got on there ?

A. No.

Q. Now, isn't this true, Mr. Carlson, that Mr.
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Smith, when he saw that you were trying to get on

there, called to yon not to get on the elevator ?

A. No, sir, he didn't.

Q. He didn't tell 3^ou that? A. No, sir.

Q. You didn't hear that, if he told 3"0u, did you?

A. He didn't tell me.

Q. Did you say he didn't tell you not to get on,

or that you didn't hear it?

A. He didn't tell me not to get on.

Q. If he had 3"ou would have heard it, would 3"ou ?

A. Yes, sir.

Q. There was no noise around there, was there?

A. No.

Q. You had good light there so you could see ?

A. Yes.

Q. You had no trouble about seeing all around

there? A. No.

Q. You knew when you commenced work there

that four hours, that these blocks were not there,

didn't you? A. Not this one. No.

Q. Didn't you know these blocks were not there?

A. No.

Q. Were there any blocks over there ?

A. Yes.

Q. Blocks on that side and none on this side?

A. Yes.
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Q. Is that the way it was ? A. Yes.

Q. Did you know what these blocks were for?

A. AVell, because the elevator couldn't get any

higlier up to the beam.

Q. Didn't you know that the}^ were put there not

for the purjjose of saving men but for the purpose

of preventing the elevator from being smashed up,

being driven by you men clear up past the beam;

wasn't that the reason of it?

A. Well, the elevator could not get too high if

these blocks were up there.

Q. If it did get too high there, it was liable to

break the elevator, wasn't it?

A. No, it would not break that; it would maybe

get them out of shape, that is all.

Q. I mean get it twisted out of shape?

A. Yes, sir.

Q. And these blocks were put there for that pur-

pose, weren't they?

A. I could not say what purpose they was put

•there for, but if they had been there it would not have

got too high.

Q. That is, if they had })cen there tlie elevator

would have run up against the blocks and stopped?

A. Yes.
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Q. It didn't make any difference how hard you

sent it up ? A. No.

Q. It would have stopped there ?

A. That is right.

Q. But with the blocks out the elevator would go

through beyond the beam and might go five or six

inches above the bottom of the beam, and that hap-

pened to 5^ou in this particular instance ?

A. Yes.

Q. With the starboard elevator? A. Yes.

Q. And 3^ou undertook to jar it loose with a

beam? A. I didn't.

Q. With a scantling first?

A. I didn't undertake to jar it loose.

Q. You used a scantling?

A. I took a scantling there, yes.

Q. What were you going to do with the scant-

ling?

A. Well, try to knock it loose ; but then the fore-

man came in there.

Q. That was Mr. Smith? A. Yes.

Q. And he tried to do it? A. Yes.

Q. And he failed?

A. No, he didn 't fail ; he ran it down in the hold

with me on it.

Q. He did with the lead? A. Yes.

Q. Now, you want the jury to understand you
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were standing on the freight elevator there, and Mr.

Smith and you put the three hundred pounds of lead

on there—did you raise it up and throw it down on

there ? A. Yes.

Q. As hard as you could?

A. Well, .you can't lift a three hundred pound

keg very high?

Q. How high did you lift it?

A. Three or four inches^ I guess.

Q. That is you and Smith? A. Yes.

Q. Where was Smith standing?

A. He was standing on the solid deck.

Q. Where were you standing when you lifted,

on the solid deck too, wasn't you?

A. No ; in there.

Q. Oh, you got on the elevator to lift it, did you?

A. Well, I could not stand on the solid deck and

reach that end.

Q. Was it on the elevator when Smith was lift-

ing?

A. Yes; it was when he told me to take that end

in there, it was there.

Q. I understand; but how did you get it on the

elevator? A. I didn't hel]) hhn.

Q. Smith lifted the three hundred pounds and

put it on the elevator, did he ?
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A. I could not say, but I didn't help Mm put it

on tliere.

Q. How long was that keg?

A. Eighteen inches long.

Q. And how thick?

A. Well, about thirteen or fourteen inches thick.

Q. Just a round keg ? A. Yes.

• Q. Sealed up solid? A. Yes.

Q. And about eighteen inches long and twelve or

thirteen in diameter, you mean?

A. Yes, sir.

Q. And Smith had got that keg on the floor of

the elevator before you got on? A. Yes.

Q. And you didn't help put the keg on at all?

A. No, sir, I did not.

Q. And you got over onto the elevator after the

keg was lying on the elevator floor, did you?

A. Well, he told me to take hold of that end.

Q. Now, w^here was the keg when you took hold

of it?

A. About in the middle of the elevator.

Q. About in the middle of the elevator?

A. Yes, sir.

Q. How big was the elevator this way?

A. Well, about three feet, I think.

Q. About three feet this way, and how big this

way? A. Six.
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Q. And it was about the middle of the elevator?

A. Yes, sir.

Q. Was it lying lengthwise or crosswise?

A. Yes, sir, lying crosswise.

Q. Lying this way (indicating on model) ?

A. Yes, sir.

Q. Now, which end did you get hold of?

A. The inside end.

Q. Next to the deck here? A. Yes.

Q. What was your object in getting hold of it?

A. Well, the boss told me to take hold of that.

Q. I know, but what were you going to do with it ?

A. Well, he told me to take hold of that end and

then he lifted this end.

Q. Did he get on the elevator at all ?

A. No, he sta^^ed on the solid deck.

Q. He didn't get on the elevator at all?

A. No.

Q. He told you to get over here and get hold of

that keg? A. Yes, sir.

Q. And you and he together were to get hold of

the keg and lift it up? A. Yes.

Q. He was to stand on the deck here?

A. He did.

Q. And you were to stand over here behind the

keg? A. Yes.

Q. And the two of you were to lift it up ?
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A. Yes.

Q. How did 5^011 do it? A. Yes.

Q. How high did vou raise it?

A. About four or fiA^e inches.

Q. Then what did you do with it, let it go?

A. Yes.

Q. What for?

A. So it would come loose, I suppose.

Q. So it would jar this thing loose up here at the

top ? A. Yes.

Q. And it did jar loose? A. Yes.

Q. And went fourteen feet to the bottom?

A. Yes, sir.

Q. And you went down with it? What hurt

your foot? A. Just the drop.

Q. The keg of lead ? A. No, just the drop.

Q. The keg of lead didn't run onto your foot at

all? A. No.

Q. It was just the fall going down?

A. Yes, sir.

Q. What was the size of those so called safety

blocks at the time you were working there ?

A. I could not exactly say.

Q. Well, about what size would you say they

were? How big were they?

A. Well, about six inches.

Q. Six inches? A. Six inches through?
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Q. Six inches through, and how wide and how

long ?

A. About eight inches long, I think.

Q. About eight inches long? A. Yes.

Q. They were six by eight pieces, just scantlings,

were they? A. No.

Q. What were the}^ made out of?

A. Out of wood, and then there was rubbers on

the end.

Q. How were they fastened on this beam?

A. Screwed on there.

Q. Screwed on here (indicating on model) ?

A. Yes, sir.

Q. Now, these two were in place when you were

there? A. Yes, sir.

Q. You saw those? A. Yes.

Q. But these were not in place? A. No.

Q. And you saw that they were not in place ?

A. No, I didn't see that.

Q. You never looked? A. No.

Q. AVhy didn't you?

A. Well, I can 't look all over the ship at once

.

Q. You were working there four hours, working

the thing back and forth, and you saw these blocks

over here, all right, didn't you?
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A. I saw tliem afterward, but I never saw tliem

before.

Q. You never saw those blocks before?

A. I did, but I didn't see that those blocks were

there.

Q. You saw those blocks were there when you

were working?

A. I did the time before, but they were there.

Q. Oh, the other time? A. Yes.

Q. When was that?

A. The steamer made a round trip every ten

days.

Q. You had worked on this steamer before, had

you ? A. Yes.

Q. At the same business? J

A. Yes, not driving the winch, but loading trucks

there.

Q. When you loaded trucks, you saw these pieces

there, didn't 3^ou? A. Yes.

Q. And you knew what they were for, didn't

you? A. Yes.

Q. You saw them here, didn't you?

A. I saw them, but I didn't see them, at that timj

Q. I know; but the other trip of the steamer,

did you see they were there?

A. I could not remember if they were, the last
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trip next before I got hurt, but I seen tliem before

that.

Q. Yes; you knew what they were for?

A. Yes, sir.

Q. On this day, jou worked there four hours and

a half and you say you didn't look to see whether

these Vv'ere there or not in.the starboard elevator?

A. No.

Q. You never looked to see whether they were

there or not? A. No.

Q. Did this ever get caught before on you?

A. No.

Q. Did you ever see it get caught while you were

working there hauling off? A. No.

Q. It never got caught at all? A. No.

Q. You were working as longshoreman loading

stuff with trucks? A. Loading trucks.

Q. How long did you load trucks there before?

A. I could not say; about a cou}3le of years.

Q. How many times had you been on board the

St. Paul and alongside of these elevators and re-

ceived freight from them and loaded it on during the

two years?

v. That steamer didn't nni there very long; it

only ran that summer.

Q. Well, during that summer it made a trip every

ten days, didn't it?
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A. Yes, it was supposed to.

Q. Did you work every time on lier trip*?

A. No, not all tlie time; sometimes when they

have other boats in why I was sent to some other

boats.

Q. I know, you worked longshoring wherever you

could get work? A. Yes.

Q. And you worked regularly as longshoreman

on this boat when it came in and went out?

A. Well, sometimes when there was more than

one boat in the gang was divided; I could not keep

track whether I worked all the time on this or on the

China boat.

Q. You knew how these elevators were operated

before you went to work as winchman, didn't you?

A. Yes.

Q. Who was the winchman whose place you took ?

A. Well, the quartermaster is the regular winch-

man on the ship.

Q. He goes along with the ship everywhere?

A. Yes.

Q. When they are unloading freight, do they

have a regular man for a winchman, or do they

pick up any man that can do the work?

A. There was one man used to be there, but he

didn't happen to be there at that time.
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Q, Wlio was lie^ A. A longshoreman.

Q. Just like you, a longshoreman?

A. Yes.

Q. Who?

A. But he be more experienced than me.

Q. He had worked it just like you had ?

A. Yes.

Q. There was nothing jou didn't understand, was

there % A. No.

Q. You could do that work as well as anybody?

A. AYell, I wasn't no experienced winchman; I

hadn't been at it very long.

Q. I know; but you could do that work as w^ell

as anybod}^ couldn't you?

A. Well, if a man had a chance to learn it

—

Q, (Interrupting.) Now, you answer my ques-

tion. At that time you could do that work just as

well as anybody, couldn't you?

A. Oh, well, there wasn't much

—

Q. It was no trouble to work that lever there?

A. Not to take up a load.

Q. If you get on too much steam it would throw

the elevators up and down pretty hard, wouldn't it?

A. Yes.

Q. The control of the elevators was by the levers

you had?
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A. Yes. To shut the steam off.

Q. You controlled that yourself?

A. Yes, sir.

Q. And the force of these elevators, either up or

down, depended on the amount of steam you put on

or off? A. Yes.

Q. Altogether? A. Yes, sir.

Whereupon counsel for plaintiff called SOLO-

MON PEPPIN, who being duly sworn testified as

follows

:

Direct Examination.

(By Mr. McGINN.)

Q. What is your name, please?

A. Solomon Peppin.

Q. And you live where, Mr. Peppin ?

A. I live in Portland, 331 Glisan Street.

Q. And what is your business?

A. Longshoreman.

Q. How long have you been engaged in the work

of longshoreman?

A. Well, this last time I have been there about

ten years. I worked there once before about two or

three years.

Q. And by whom are you employed?
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A. B}^ tlie San Francisco & Portland Steamship

Company.

Q. Were you in the service of this company in

the month of September, lasf? A. I was.

Q. September, a year a^o ?

.A. A j^ear ago, yes, sir.

Q. Do you know the plaintiff in this case, An-

drew Carlson? A. I do.

Q. How long have you known Andrew Carlson?

A. Well, I can hardly tell. I am a poor hand to

remember dates. I suppose it might have been two

or three years, something like that, and maybe longer.

Q. Were you there on the 26th day of Septem-

ber, the day the accident happened to him ?

A. I was there the day the accident happened,

but I can't remember the date.

Q. Well, now, you may state to the Court and the

jury just what took place there?

A. Well, the elevator, the starboard elevator be-

came jammed in a beam overhead, and at that time

we took the freight off, there was a lot of freight on

it; we took the freight off first; then Mr. Carlson

here took a piece of scantling and undertook to drive

the elevator loose; somehow or another it would not

work and he got hold of an old piece of iron and tried

to use that, and just about that time Mr. Smith came

in.
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Q. Who is Mr. Smith?

A. The general foreman at that time ; he was the

general foreman of the clock at that time, that is for

the unloading of the boat; and as he came into port

he says, ''Raise the other elevator."

Mr. FENTON.—How is that, Mr. Peppin?

A. He said, "Raise the other elevator," as he

came into port. Then he went to the wing and got

hold of a keg of lead and rolled it up near within

about two feet, I guess, of the elevator, and he says

to Carlson, '

' Get hold of that other end . '

' Just at

that time, you know, at that kind of work it is a

rush all of the time, there was freight on that same

dock and I went to load some other trucks that was

coming in, and I saw Carlson get hold of the keg of

lead and I turned around just in time to see him on

the elevator, and I see it go down. Now, that is all

—

ij. Did you hear the man tell him to take hold of

the other end ? A. Yes, sir.

Q. See that model there. Now, you can explain

the workings of that, if you will?
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drawn, and plainti:ff to further support the issues

in his behalf called Dr. CHARLES CORDNER, who

being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. McGINN.)

Q. What is your business?

A. Practicing physician.

Q. And of what school or schools'?

A. The regular school, sir.

Q. And of what particular one ?

A. The Baltimore Medical.

Q. And where have you been engaged in the prac-

tice of your profession?

A. Astoria for three years, and Portland two and

a half.

Q. Where are you engaged in your practice at

present?

A. In Portland at the Oregonian Building, sir.

Q. Do you know this plaintiff, Andrew Carlson?

A. Yes.

Q. You may state whether or not you made an ex-

amination of him?

A. I did, sir. I examined him some tinie ago.

Q. Do you remember when. Doctor?

A. It was last week about Wednesday or Tues-

day.
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Q. You may state what you found as a result of

your examination?

A. I found the ankle had been injured, and it was

still, he was was still suffering from that injury.

Q. What is the character of the injuries'? Just

describe them?

A. It looks as though he might have had a possi-

ble fracture, if not a fracture, a very severe strain;

I would rather call it a fracture, one resembles the

other so very closely. There was one fracture in the

ankle; it is called a Pott's fracture; sometimes it is

so very near a strain, or what they call a strain, that

it might not be observed without a very close obser-

vation. In either case the treatment is the same, and

if not treated in that way, it ma}'' result in a perma-

nent injury.

Q. What would you say as to the character of this

man's injury, as to its permanency, or otherwise?

A. I should ssiy, sir, from his age that it would

be permanent, that he will always suffer from it.

Whereupon cross-examination of said witness was

waived.
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further testified as follows:

Direct Examination (Continued).

(By Mr. McOINN.)

Q. What were jout duties on the "St. Paul" on

the day that the injury came to the plaintiff?

A. Taking freight off of the elevator and loading

it upon trucks, loading.

Q. How many men were employed there at that

time ?

A. Well, at the time of the accident there was

only two, but then there was four just before that.

Q. Pour men were employed all the time at the ele-

vator until just a few minutes before the accident,

then there were two taken off, and there were just

two of us at the elevator then.

Q. Who were the two?

A. Mj^self, and I think, if I am not mistaken,

John Peterson; I could not swear, but I think a man

named eTohn Peterson was the other one.

Q. Now, you may take that model, if you will,

please, and explain to the Court and the jury the

workings of it.

A. I will have to get acquainted with the model

first; I haven't seen that.

Q. You had better get to one side so the jury can

see it.



86 The San Francisco and Portland S. S. Co.

(Testimony of Solomon Peppin.)

A. This is what is supposed to be the starboard

elevator, and this is the port elevator here. Now,

this is the freight deck. These elevators are hoisted

so as to raise the freight from the bottom of the hold

up to this deck, and generally there are four loaders

to take the freight off of the elevator and load it on

trucks. The trucks take it up to the dock. Now, in

this case you see there is a beam underneath here

with a flange on it, and when this starboard elevator

came up it ran up a little bit too high, and became

jammed; it slipped past this flange on the beam.

There is an iron band over the elevator and it slipped

past the flange and became jammed there, and it re-

mained hung; it stayed up there. This port elevator

was then raised so that both elevators were on a

level with the deck. You see these elevators are

made so when one comes up it winds a wire around

the drum that runs back here, and the wire that oper-

ates the other elevator unwinds at the same time.

Now, when this elevator was raised, this one being

jammed, hung up, suspended there, the wire un-

wound and left the elevator suspended with the wire

all slacked down in the hold; so there was nothing

to keep it from dropping. Now, the lever that oper-

ates that elevator is right in here between, and the
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man that works the elevator has a lever here (indi-

cating on the model).

Mr. FENTON.—Will you raise up the elevator, and

lower the other one ? A. What is that ?

M. FENTON.—Will 3^ou raise up the other ele-

vator?

A. I don't know how the model works. It is the

first time I have seen the model, but then it is a true

representation of the elevators.

WITNESS.—This wire is supposed to slacken up

as this runs down. This is supposed to slacken to let

the other elevator down. This elevator ran up high

enough so as to become jammed on this beam. There

is an iron band on the top of the elevator, but it

slipped past the band on the iron beam, so it hung up,

was suspended.

Mr. FENTON.—It does not seem to work very

well.

WITNESS.—No. That is where the drum is sup-

posed to be.

A. And that is about all, with the exception that

the winch driver turns the lever right here that op-

erates the two elevators right between the two. You

understand this wire here, gentlemen, is attached
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right here to the drum, runs underneath the elevator

and comes up here and over the pulley back on to the

drum. Both elevators is the same thing. This ele-

vator is suspended at the same place, and runs un-

derneath the elevator and up here and pulls in back

on to the drum. So, as this drum back here is oper-

ated one elevator must come down and the other go

up; as one wire rolls around the other unwinds.

Q. So that they both cannot be up at the same

time?

A. Not unless one of them is hung up there, and

then you have to raise the other one; that one re-

mains stationary, and as you raise the other one, nec-

essarily this wire must slacken and leave this ele-

vator unsupported. That is about all, I think, there

is to be explained about it.

Q. Now, what do you know particularly of what

took place on this day?

A. Well, I think I have already stated about what

took place.

Q. Well, you may state it again, so as to get it

clear.

A. Well, as I said before, the starboard elevator

became jammed, went up about six inches higher

than it should have went, and became jammed on this

beam, slipped past the flange and remained there

suspended. Mr. Carlson here tried to pry it loose;
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first got hold of a piece of scantling; for some reason

or other he could not make that work; then he got

hold of a piece of iron, and he was working at that,

trying to pry the elevator loose, when Mr. Smitli

came in, our general foreman. He was on the dock

and came into the port, and as near as I can remem-

ber the first words he said: "What is the matter

here?" Then he says: "Raise the other elevator,"

and then he turned around to the wing, the starboard

wing; right near the port there was some kegs of

white lead, and he started to roll one of them up to-

wards the elevator, and just before he got it up there,

within about two feet or so, he told Carlson to take

hold of the other end of it ; and just how Carlson hap-

pened to step onto the elevator I don't know. We
were all of us there in a rush, and I was a loader, and

then I turned my attention to loading some truck

on the freight deck, and I just turned around in

time to see Carlson stand on the elevator and Smith

just off the elevator with the keg in hand.

Q. Had Smith been on the elevator?

A. No, oh no. He was just standing there, and

when the keg dropped, why the elevator went down.

It was just done in a minute. I don't think there was

three minutes from the time the elevator became sus-

pended until it went down.
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Q. Where did you next see the plaintiff?

A. When they took him out of the hold again.

Q. Who brought him up ?

A. Why, he came up on one of the elevators, and

I forget who was with him; some of the boys from

the hold, I don't know who it was.

Q. Did you accompany hun to the hospital?

A. No, sir.

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Peppin, at the time that Mr. Smith told

Carlson, the plaintiff, here, to take hold of the other

end of the keg of lead, how far was the keg of lead

from the edge of the elevator that was stuck?

A. About two feet.

Q. And was it on the deck? A. Yes, sir.

Q. And hoAv close at that time was Carlson to the

elevator?

A. He was standing about a foot from the ele-

vator next to the inshore side, next to the port side.

Q. Now, at the time you saw them in that atti-

tude, did you then immediately observe that Carlson

was going to step on, or was about to step on to the

elevator, or had stepped on to it?

A. No, sir; I just saw that he was on the elevator.
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Q. Well, lie was on tlie platform, on the deck

when they picked it up ?

A. Well, I presume so ; I could not swear to that.

Q. Well, you said it was about two feet away

from the elevator?

A. Yes, sir, about that.

Q. Now, then, you saw him step onto the elevator,

did you?

A. I didn't see him step on to the elevator; I saw

him just

—

Q. (Interrupting.) Oh, drop it?

A. Drop it.

Q. Where was Smith standing at that tune?

A. He had hold of the other end of the keg, and

he was standing on the

—

Q. Deck? A. On the deck.

Q. What did you say to Carlson at the time you

saw him in that attitude about warning him?

A. Just as the elevator went down I saw the

other one was up, and I hollered; I said: "Get off

of the elevator"; but, by gosh, it was too late; that

is all.

Q. He had started down?

A. Gone down before I got the words out of my

mouth.
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Q. Did you say tliat just before he dropped the

keg, or just as he dropped it ?

A. Just as the keg went down; I noticed the other

elevator was u^d.

Q. There was no trouble about seeing the other

elevator was up, was there ?

A. Well, no, not if a person had been looking at it,

Q. Who ordered the other elevator moved up?

A. Mr. Smith, the general foreman.

Q. Where was Carlson at the time?

A. At the time that Mr. Smith came in Carlson

was then engaged with a piece of iron trying to pry

the elevator loose.

Q. Yes. Now, you said something about this

port—which one was it that Avas disabled, that was

stuck?

A. That Avas the starboard elevator.

Q. That is, this one (indicating on model) ? .

A. No; this one here.

Q. We have got it just reversed; this one he

has the blocks under it ?

A. This is the starboard elevator. You see t

is supposed to be—that is, the ship was laying t

side next to the dock, and this is the starboard el

vator.

Q. And this is the port?

I
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. A. This is the port.

Q. This model here has these blocks under the

elevator that we have been calling the port elevator?

A. This is certainly the starboard elevator—^oh,

no, no, no ; I am all mixed up.

Q. You are turned around?

A. Yes, I am turned around. That is right.

Strike it all off.

Q. So this is the port elevator and that is the star-

board elevator? A. Yes.

Q. And the port elevator had these blocks under

there? A. Yes, sir.

Q. Bo you know what those blocks were there

for?

A. Well, I could not tell, because I always sup-

posed they were put in there to

—

Q. (Interrupting.) Well, if you don't know

—

A. —to guard against the elevator going up too

high and becoming jammed.

Q. You don't know really what they were put in

there for?

A. We always called them safety blocks; that is

all I know about it.

Q. Did you operate the elevator yourself?

A. No, sir.
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Q. You had seen it operated formerly, liadn't

you?

A. Oh, yes, I had worked at the elevator there

several years.

Q. The other elevator that went down was the

starboard elevator*? A. Yes.

Q. Did you notice at that time the starboard ele-

vator was the one that got fastened? A. Yes, sir.

(jj. And the port elevator came up %

A. Yes, sii'.

Q. Now, you said something on your direct exam-

ination about it being necessary that the other ele-

vator, the port elevator in this case, should be

brought up to a level with the deck in order to loosen

it? A. Yes, sir.

Q. Well, what is the fact about that, Mr. Peppin,

as to whether that was proper?

A. That is right.

Q. That w^as proper to be done, was it?

A. What?

Q. That was proper to have it brought up ?

A. No, not necessarily.

Q. I understood you to say that was necessary to

be done?

A. It w^as necessar}^ in order to have all the slack

w^ire, but it was not necessary to be done in this case.
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Q. Well, when you say get the slack wire, what

do you mean by that ?

A. Well, I mean as the elevator comes up the wire

of the other elevator slackens; that is, providing that

the—now in this case the starboard elevator was

jammed.

Q. Yes.

A. Now, as the other one came up, the starboard

elevator could not go down on account of it being

hung up there, you see, and the wire would neces-

sarily slacken and unwind from the ground.

Q. I understood you to say Mr. Smith ordered the

port elevator raised? A. Yes, sir.

Q. Now then, you said that was necessary for

some purposes; I didn't understand what you meant

by that.

A. Well, I mean to say—no, I don't think I said

it was necessary.

Q. What was the object of doing it, then?

A. Well, it was done, I suppose, to slacken this

wire, so that the other elevator could be

—

Q. Could be lowered?

A. Could be lowered or jammed loose.

Q. Well, that was the purpose of it as a matter

of fact, then ?

A. That was the purpose; yes, I suppose so.
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Q. Now then, who controls this elevator when it

goes up too high?

A. Too what? What does what?

Q. When it goes up four or five inches above this

beam and catches on the flange, who controls the

movement of the elevator, the winchman?

A. The winchman.

Q. And in this case who was controlling it, Mr.

Carlson? A. Mr. Carlson.

Q. How does he control the movement by this

J ever?

A. By the lever between them, yes, sir.

Q. Does he control the steam, too?

A. Yes, sir; he turns oft' the steam with one hand

and handles the lever with the other.

Q. Now, if you don't turn the steam entirely off

the elevators are liable to move ?

ji\. Well, sir, I will tell you that I could not an-

ovver the question, because I never handled the

winch.

Q. You don't know anything about that yourself?

A. No, I never handled the winch.

Q. How many men did you say were there at the

time, just before the accident occurred? About four

I understood you to say, besides the winclmian?

A. Well, that is four loaders; but then of course
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there were truckers coming in and going out all the

time; there were lots of men around there.

Q. That is four men were unloading these ele-

vators? A. Yes, sir.

Q. And loading them onto the trucks'?

A. Yes, sir.

Q. And then hauling them away were there, but

immediately before the accident I understood you

to say there were only two ? A. That is right.

Q. Now, is the speed of these elevators increased

or decreased by the use of this lever and the amount

of steam*?

A. Well, yes, the lever—no; I don't know, for

you are asking something now I don't know; I am

not a winchman.

Q. You don't know whether the control of the

steam increases or decreases the speed as the volume

of steam escapes'?

A. I should think, though, that it did; the far-

ther you shove the lever the farther it would go.

Q. Yes; the farther you shove your lever over

the higher the elevator will go 1

A. Yes, I think so.

Q. Had you worked around there before that

time? A. Oh yes.

Q. Do you know how long the plaintiff had

worked around there before that?
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A. On the elevator?

Q. Yes.

A. He had been working there, I think—I think

he was on the elevator, I know, a couple of years,

perhaps two years. I could not tell exactly.

Q. Well, then, he was familiar with this elevator,

was he?

A. Well, not on this elevator. You know this

steamer *'St. Paul" hadn't run there but a few

months.

Q. How many times had he been on this eleva-

tor to your knowledge?

A. I could not tell.

Q. Had he operated elevators with a winch, do

you know?

A. I could not tell that. I don't remember

whether he ever operated the "Columbia's" elevator.

Q. How long was he there at this time, do you

remember, before this accident operating this i3artic-

ular elevator?

A. No, sir, I don't remember the exact time. I

know it was in the evening ; I know he was running

the elevator : it might have been two or three hours,

or it might have been longer.

Q. He says a little over four hours. Now, where

was this driun that these steel chains or wires, or
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whatever they are, pulleys, wind around, where was

—one drum, was it? A. Yes, one drum.

Q. And where was it in the ship?

A. It is right back of the elevator, just as that

represents there. There is a partition between the

drum and the elevator.

Q. And this drum has a continuous—^these are

continuous wires or coils ? A. Yes, sir.

Q. And as one winds up the other unwinds ?

Q. Had you noticed this elevator getting stuck

there before this time that day ? A. No, sir.

Q. You had not noticed that. Carlson, then, was

the man who was operating the elevators, handling

the levers which run them up and down. What was

the size of this keg of lead, about, do you say ?

A. You mean the size or the weight?

Q. About the size of it, in length, thickness, dia-

meter ?

A. Oh, it might be about twenty inches in height,

and about as big around as a five gallon beer keg.

Q. Well, I don't know how big that is.

A. I do.

Q. About twelve inches in diameter?

A. Just about that, I guess.

Q. And about eighteen or twenty inches long ?

A. Yes.

Q. And what was its weight ?
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A. Well, they run all the way from 285 to 310

pounds.

Q. And this was the ordinary' size ?

A. Yes, sir.

Q. What was the object, if you know, of dropping

that thing on there *?

A. To jar the elevator loose.

Q. How high had he raised this starboard ele-

vator above the level of the floor here and above the

bottom of the beam, would you saj^ ?

A. About seven or eight inches, something like

that.

Q. Well, it was fastened there tightly, was it?

A. Yes.

Q. It must have gone in there with a good deal of

force, then? A. Not necessarily.

Q. What was holding it ?

A. The flange on the beam suspended, that the

wires were suspended on.

Q. An iron flange? A. Yes.

Q. Will you describe that, Mr. Pepjiin ?

A. Wh}^ the flange that is a part of the beam, it-

self, you know. It is a kind of a projection of the

lower edge of the beam, perhaps three quarters of an

inch.

Q. Sticking out? A. Sticking out.

Q. What is the purpose of it ?
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A. Well, sir, I could not tell you. It is on all

steamboats you see.

Q. All tlie beams; I see. Now where were you

and Smith when he raised the port elevator.

A. I was standing between the elevator and port.

Q. When you say port, do you mean

—

A. (Interrupting.) I mean the opening of the

boat that leads out on the deck.

Q. And how far away approximately %

A. Well, I suppose I was about between six

inches and a foot of the elevator, standing almost

up against it.

Q. Did you hear anyone direct Carlson before he

stepped on the elevator there, not to get on the ele-

vator? A. I did not.

Q. You didn't hear anything said by Mr. Smith

on that subject? A. No, sir.

Q. If he did say anything? A. No, sir.

Q. And what did you say to him at the moment

5^0 spoke to him ?

A. Well, that is the time that I saw him there just

in the act of dropping the keg of lead.

Q. What did you say ?

A. I just happened to glance around then, and I

saw the elevator up, and I hollered ''Look out

there," or something like that.

Q. Did you call to Carlson ?
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A. I jnst hollered that way towards him

Q. To look out, or get off, or what ?

A. I said,
'

' Look out,
'

' or something like that. I

hollered to get off', or something.

Q. What for?

A. Well, because I saw the other elevator was up,

and I knew that there was danger of it going down.

That is why.

Q. That is, you knew the other elevator was up

;

you could see it up?

A. At that time I was standing in front of both

elevators.

Q. Yes; how far was Carlson standing from the

other elevator when he lifted the keg and put it on

there?

A. Well, the two elevators are right side by side.

Q. Five feet apart?

A. Oh, no, I don't think there is more than four

or five inches between the two elevators.

Q. Nothing to prevent anybody from seeing that

the port elevator was up, if he had looked ?

A. If he had looked at it I suppose he would have

seen it, yes, sir.

Q. Yes; how long after they put or rolled the

keg of lead on to the elevator was it that Carlson

went down, did you notice?
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A. No. I presume the keg was picked up just the

money—I don 't think there was ten seconds between

the time that Smith gave the order for him to get hold

of the other end of the keg until the elevator went

down.

Q. That is to say, Smith gave him the order when

they were about two feet away from the eleA^ator to

pick up the keg of lead, and each one took hold of an

end of it?

A. I could not tell whether he took hold of the end

after he got on the elevator.

Q. Were they both ahold of the keg ?

A. They Avere both ahold of the keg when I looked

up. I just stooped down loadinsj a truck and I

glanced right back and saw

—

Q. Then you saw the keg was on the elevator.

A. I saAv Carlson was standing on the elevator.

Q. I see, and had hold of the keg?

A. Yes, sir.

Q. So that he must have stepped from the deck

on to the elevator with the keg in his hand ?

A. Well, that I could not say. The keg might

have been on the elevator before he picked it up. I

don't know about that.

Q. Well, I understood you to say that they picked

it up about two feet away from the elevator?
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A. Well, I said that lie told Mm to get hold of the

end of the keg.

Q. And thej^ were about two feet

—

A. (Interrupting.) But whether for the pur-

pose of rolling it, or picking it up, I don't know.

Q. But you said they were about two feet from

the elevator at that time ? A. Yes, sir.

Q. And the next thing you saw they had hold of

the keg and he was on the elevator.

A. Yes, sir.

Q. And then is when it went down, and at that

time you called to him to look out ?

A. Yes, sir, that is right.

Q. Your call was too late, was it ? A. Yes.

Whereupon the plaintiff, to further support the is-

sues in his behalf, called W. D. BIRKS, who being

first duly sworn, testified as follows:

Direct Examination.

(By Mr. McGINN.)

Q. Your business, Mr. Birks?

A. Longshoreman.

Q. How long have you been engaged in that busi-

ness ?

A. Well, principally since about 1902.

Q. And where have you been engaged in that

work ?
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A. Well, since 1905 I have been in the employ of

this Portland & Asiatic Steamship Company, and the

San Francisco & Portland Steamship Company.

Q. That is a part of the same?

A. ) V'es, sir.

Q. Where were you on the day Carlson, the plain-

tiff here, got hurt ?

A. Why I was running a truck from the ship to

the dock.

Q. You may state to the Court and the jury what

you know and saw ?

A. Well, I was standing in the port when the ele-

vator went down

.

Mr. FENTON.—Standing where, Mr. Birks, I

didn't hear?

A. I say I was standing in the port when the ele-

vator went down.

Mr. FENTON.—In the port?

A. Yes; the opening into the ship, you know,

where you go on to the dock.

Q. Go right ahead.

A. And I noticed, you know, when they rolled

this keg of lead on the elevator, that is Smith got hold

of it, the foreman, and rolled it out.

A. Smith, the foreman, got hold of this keg of

lead and rolled it out on to the elevator ; that is, then

he asked Carlson to get hold of it and help him break
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the jam, jar it loose ; so that one of them had hold of

each end of the keg and they jammed it down, and I

happened to be noticing, you know ; I was standing

facing, and just as the elevator broke loose why he

halloaed for Carlson to get off of the elevator. WelL

the man had no chance ; he had already started you

know; it broke loose with that jar; and that is about

all I think, that I noticed in particular.

Q. Where was this keg that was spoken of when

the foreman commanded Carlson to take hold of the

other end of it ?

A. Well, he was just rolling it along the dock,

you know. I didn't notice just how close to the ele-

vator he was. He says, ^'get hold of that" to Carl-

son, and I didn't notice you linow, just when he did

take hold, whether he took hold before he went on

the elevator or after the keg was on the elevator.

Q. How conmaon is it for these things to get

jammed?

A. Well, I never noticed that elevator to be

janmied, in fact, I never worked that steamer many

times.

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Birks, I didn't quite understand what

you were doing that day at the time of the accident ?
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A. Why, I was running a truck, trucking freight

from the deck of the steamer to the dock.

Q. From these elevators?

A. Yes, the freight came up on the elevator.

Q. Oh, I see. As I understand, the freight was

being lifted out of the hold of the ship on a level with

this deck. A. Yes.

Q. And then there were men that unloaded the

elevator as it came up? A. Yes.

Q. And loaded on to 3"our trucks?

A. Yes, sir, that is right.

Q. And then you took the trucks and wheeled

them out onto the dock? A. Yes.

Q. How many men were there working there in

your capacity at that time? A. Trucking?

Q. Yes.

A. Well, it is hard to tell. There probably were

over a hundred men employed forward and aft on the

steamer.

Q. Well, I mean at that particular place ?

A. Well, there was anywhere from—Oh there

possibly might have been twenty-five or thirty.

Q. Now, where do the men that unload these ele-

vators, where do they put the freight? There were

four men some of the witnesses testified that were

unloading each elevator ?

A. Where did they put it ?
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Q. Yes.

A. They iDut it on the track. You go right up to

the elevator with your truck.

Q. Oh, and. then you wheel it out?

A. Yes, and you take the trucks out.

Q. Oh, I see. And how far were you wheeling

before you came back?

A. Well, we were wheeling on the dock. The

freight was being assorted on the dock, and so all told

it would be five minutes between truck loads.

Q. You would come up with your empty truck

right alongside of the elevator, would you?

A. Yes, sir.

Q. AVould the men lift the freight off of the ele-

vator onto the truck, or onto the deck?

A. They would lift it out right on the truck. Of

course, we let the truck get up, you know, so the

freight was right on a level with the truck.

Q. What were you loading that day?

A. Well, I don't remember; miscellaneous, mer-

chandise and such as that.

Q. That is, there would be four men to each ele-

vator? A. Yes.

Q. And they would take the freight and load it

onto your truck; you took up your truck that way

(illustrating) ? A. Yes, sir.
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Q. Held \x]) your front, and then when it was put

on you turned and wheeled off ; that is the way it is

done? A. Yes, sir.

Q. Bid you see Carlson there operating the ele-

vator during the time

—

A. (Interrupting.) Operating the winch?

Q. Yes ; he w^as acting as winchman that day ?

A. Well, I had not paid particular attention to

him, you know.

Q. But you knew he was acting as winchman,

didn 't you ?

A. Well, I can't say that I did know that he was.

Q. What did you first notice that called your at-

tention to the fact there was something the matter

with those elevators?

A. AVell, I could see, jou knoAv, the elevator was

stuck. They were not getting any freight. There

were several of them jumping around trying to fig-

ure some ^way to get it loose.

Q. Who were they jumjiing around trying to fig-

ure some way to get it loose ?

A. Well, there was Smith the foreman, and Carl-

son, and I can't say as I particularly remember any

one else.

Q. Now then, there was Smith and Carlson try-

ing to get it loose ; what did they do ?
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A. Well, the first thing I noticed was when they

brought this lead out from the wing.

Q. You didn't see the scantling that was used?

A. NOj I expect that was before I was on the

deck.

Q. You didn't see the iron bar that was used?

A. No, I didn't notice that.

Q. The first thing that you saw was, you saw it

was stuck? A. I saw that it was stuck.

Q. And you saw

—

A. I saw them come out with the lead.

Q. Where did they get the lead, did you notice?

A. Wh}^ it was laid right forward of the bridge.

Q. That would be over—this is the port elevator ?

A. That would be the starboard elevator.

Q. The starboard elevator; and now it was over

here the lead was (indicating) ?

A. No ; it was on the starboard side in the wing of

the ship, right forward of the port.

Q. That was about a three hundred pound keg

of lead, was it ?

A. Yes; I should judge it was something like

that.

Q. About how big was it in size?

A. Oh, well, the keg would probably stand as high

as this railing from the floor that I am sitting on.
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Q. How high with reference to this floor here

would it be, eighteen inches?

A. Yes, it would be higher than your hand.

Q. Twent}^ inches ?

A. Yes ; about ; something like that.

Q. About twenty inches. A. Yes.

Q. And what was its diameter through?

A. Well, I don't know.

Q. Twelve inches ?

A. Yes
;
probably more than that.

Q. Fourteen probably?

A. Yes, something like that.

Q. Twelve to fourteen inches through, and about

eighteen to twenty inches long? A. Yes.

Q. Now, did you hear Smith say an}i:hing to

Carlson about getting the lead ?

A. Well, I heard him holloa to get the lead; I

don't know as he particularly mentioned Carlson.

Q. What did you see him do with it ?

A. Smith got hold of it himself, and there was

nobody seemed to jump in and get hold of it; he was

in a hurry and so he rolled it up himself.

Q. Rolled it up along the deck to the elevator?

A. Yes, sir.

Q. The elevator was how higli above the floor or

deck, about?

A. Oh, it was probably four or five inches.
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Q. And they rolled it up how close to the elevator

before they took hold of it to lift it up ?

A. Well, I think they just rolled it right up, you

know, and switched one end. You know these kegs

have kind of a bevel to them, and when they get

caught they could turn the keg around onto the ele-

vator.

Q. On to the elevator? A. Yes.

Q. When they got onto the elevator what did they

do?

A. Smith was standing on the deck of the ship

holding one end of the keg, and Carlson on the ele-

vator with the other.

Q. What did they do then?

A. They used it as a battery ramming.

Q. And how many times did they raise it up and

throw it down ?

A. Well, of course, I could not say just the num-

ber of times, but it was not over three or four times.

Q. They made three or four efforts with the full

weight of that thing ?

A. Yes, of course, they didn't raise it up high.

Q. How high did they raise it up?

A. About that high above the floor (indicating).

Q. About how high above the floor?

A. Six or eight inches ; something like that.

Q. And then let it go down?
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A. Yes, jammed it down.

Q. Four or five times? A. Yes.

Q. All the time Carlson was standing on the ele-

vator ?

A. He was standing on the elevator, yes.

Q. How, about the middle of it ?

A. Well, I should judge he w^as something near

just so he could handle the keg. I say, I just sup-

pose he was something near the center, so he could

get handily hold of the keg and use himself. Well,

I was standing on the starboard side, right abreast

of the elevator at the port.

Q. Abreast of the starboard elevator?

A. Yes. I sux)pose I could have looked across

and saw the other elevator, but I was watching them

and I didn't notice.

Q. You didn't pay any attention to the other ele-

vator ?

A. I didn't look at the other elevator.

Q. When they got a good blow at that with the

keg of lead, the whole thing went down, Carlson and

all?

A. The whole thing went down, yes, Carlson and

the lead and the elevator.

Q. Did you hear anybody call to Carlson not to

get on there, or get off?
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A. Nobody called to liim not to get on that I

heard.

Q. Nobody told him not to get on or get off?

A. y/ell, the man practically could not use the

lead without getting on.

Q. I know, but you need not answer that way..

But nobody told him to get on.

A. I can say I heard nobody tell him to get on.

Q. And you didn't hear nobody tell him not to

get on?

A. No, not until the elevator started, and the last

blow came down.

Q. At the last blow the elevator started?

A. Yes, sir.

Q. And it was too late then?

A. It was too late then. The man had no chance

to get off.

Whereupon SOLOMON PEPPIN was recalled

on behalf of the plaintiff and further testified as fol-

lows:

Direct Examination.

(By Mr. McGINN.)

Q. How many men did you say were engaged in

unloading the elevators that night? A. Pour.

Q. And how many were engaged at the time that

this accident came to the plaintiff?
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A. There were two of us then engaged on taking

the freight off of the other elevator, and iMr. Carlson

was then busy trying to ^yj the other one loose.

Q. Something has been said about the winchman

;

was that his sole duties there to act as winchman ?

A. No, sir.

Q. What else did he do? A. Helped load.

Q. He was helping you load? A. Yes, sir.

Q. And in addition to that he was running this

thing ? A. Yes, sir.

Cross-examination.

(By Mr. FENTON.)

Q. Now, Mr. Peppin, let me understand that. At

the time this port elevator was stuck, the starboard

elevator was stuck, you were unloading the other

elevator? A. Yes, sir.

Q. At the time the starboard elevator was stuck

you were unloading the other elevator?

A. The other one was down in the hold at that

time, at the time it stuck.

Q. Yes. Well, I thought 3^ou said 3^ou were un-

loading the port elevator at the time it was stuck,

didn't you?

A. Why we took off, there was about five or six,

I think it was, kegs of lead, or something, I have for-

got what it was.
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Q. That is, off of this port elevator you took five

or six kegs of lead off of that that while the other

elevator was stuck ? A. Yes, sir.

Q. Well, then, it must have been up level with the

deck, wasn't it, when jou unloaded it?

A. Yes, sir.

Q. It stayed there then, didn't it, while this other

elevator was stuck ? A. Yes, sir.

Q. So that it was not brought up, except it was

with a load, and you unloaded that load while this

port elevator was stuck?

A. We rolled off four or five kegs, or something, ,

I forget what it was.

Q. And it was not changed from that position

until after the accident happened ? A. No, sir.

Whereupon counsel for defendant asked leave to

amend the first further and separate answer and de-

fense set forth in the answer of defendant as follows

:

By inserting in line 19, page 2 after the word

*' winch" the following: "And so negligently careless-

ly operated said winch and steam therewith as that

said port elevator came to the deck, while starboard

elevator was so caught.
'

'

By inserting in line 21, page 2 after the word

** caught" the following: ''And said port elevator

raised.
'

'

Which amendment was allowed.
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Whereupon said witness on redirect examination

further testified as follows

:

Q. Do I understand you that they were working

this elevator during the time that this one was stuck ?

A. When this elevator came up it was partly

loaded, just a few kegs of something.

Q. ¥/'hich one? A. The iDort elevator.

Q. The port elevator ?

A. And while the}^ were working that elevator,

m^yself and I think, if I am not mistaken, a man

named John Peterson rolled off what there was on

the elevator, and then I stepped aside and went to

loading freight.

Q. That is wdiilst Carlson was engaged here in

tr3'ing to unloosen this?

A. Yes, sir; or rather, no, no, not while Carlson

was engaged trying to loosen it; it was during the

time that they were rolling the lead oif

.

Mr. FENTON.—Rolling the lead on to the other

elevator ? A. Yes, sir.

Q. During the time they were loading the lead on

to the other jou brought this up?

A. Yes.

Q. You brought it up from below?

A. I don't know who brought it up.

Q. Oh, 3^ou unloaded it ?

A. I unloaded it, yes, sir.
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Recross-examination.

(By Mr. FENTON.)

Q. You don't know how long before that other

elevator was jammed or when with reference to the

time that you first notice that it was janmied, that that

loaded elevator on the port side was brought up that

you unloaded while they were working there?

A. No, it was only a matter—the w^hole thing hap-

pened you know in three or four, two or three min-

utes ; I could not tell.

Q. It was brought up with a load ?

A. Well, with a part of a load.

Q. Yes ; and jou unloaded it while they were try-

ing to unloosen the other ? A. Yes, sir.

Q. (The COUET.) Hoav did they bring that ele-

vator up there, by the operation of the winch ?

A. Yes, sir.

Q. (The COUET.) Who operated the winch?

A. That I could not tell. I might have known

that particular night, but I could not tell now who

it was, whether it was the quartermaster or who it

was; I don't know.

Mr. FENTON.—Do you know, Mr. Peppin, wether

that elevator came up very slowly on account of some
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steam having been left on by reason of the way the

winch was left, the lever was left?

A. I could not swear how fast it came up ; I don't

know how fast it came up, no.

Mr. FENTOX.—Well, it had to have steam be-

fore it could come up, didn't it?

A. Certainly.

Whereupon plaintiff rested his case.

Whereupon counsel for defendant at the close of all

the evidence offered or admitted on behalf of the

plaintiff moved the Court for a judgment of nonsuit

on the ground that plaintiff had failed to prove a case

sufficient to be submitted to the jury and the proof

showed that the injury was caused by his own negli-

gence or that of his fellow-servant. Which motion

was overruled; to which ruling defendant then and

there excepted, which exception was allowed.

Whereupon the defendant to support the issues in

its behalf, called E. W. MASON, who being first duly

sworn testified as follows

:

Direct Examination.

(By Mr. FENTON.)

Q. Captain Mason, what is your business?

A. Master mariner.
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Q, And where are you employed now, and in what

capacity ?

A. The San Francisco & Portland Steamship

Company, on the teamer "Costa Kico."

Q. You arrived in port this morning on the " Cos-

ta Rico"? A. Yes, sir.

Q. And you were subpoenaed to-day?

A. Yes, sir.

Q. Were you present at the time of this accident

to Carlson ? A. No, sir.

Q. Were you familiar with the "St. Paul" and

these elevators that he operated on the day of this

accident? A. Yes, sir.

Q. What was your position on the
'

' St. Paul '

' ?

A. Chief Officer.

Q. And as Chief Officer what were your duties?

A. Well, to in a way look out for the welfare of

the ship in general, and to have an eye around the

freight.

Q. Well, these elevators were familiar to you, and

the way in which the}^ were operated at the time ?

A. Yes, sir.

Q. I will ask you to state to the jury, or explain

to the jury what these blocks were put in there for,

if they were put in, that were called safety blocks by

some of the witnesses, and what was their purpose ?
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A. They were put there for the protection of the

elevators.

Q. And ^yhen they were installed, if jon know?

A. About two months after the ship made her first

run up here ; that is, she had been running from Port-

land to San Francisco for two months then we in-

stalled, as I called them, the bumpers, which would be

the proper names for them.

Q. They are bumpers simply? A. Yes.

Q. Now I wish you would explain to the jury

where those bumpers are put with reference to this

model, and their purpose?

A. The bumpers, these bumpers that are here (re-

ferring to model), they are a little oif to one side.

The bumpers were put right on the slide here. There

is a steel rod that runs up and down on the slide here.

There is a steel rod that runs up and down on both

sides that the elevator slides up and down on. For

instance, these are the rods here, or, in other words,

the slides that the elevator slides up and down on.

Q. That is this (indicating) ?

A. This here, yes. These here bumpers were

made fast to this sill. This slide here on each side

was fastened to a beam. The beam of a ship. All

beams in a ship are the same kind ; thej' are all made

exactly the same. There are lots of them. Looking

downward they are about eighteen inches, and their
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thickness is about five eighths thick, and on the end of

them, that is the beam, end, tliey are just rounded over.

For instance, we will say it was 1 and five eighths

thick iron, and the bottom of it as I say, that is this

here, the thickness here, was just rounded over this

way (illustrating).

Q. Is that iron?

A. No, not iron ; it is just the regular iron ties.

Q. But it is iron?

A. It is not iron ; it is steel ; and instead of being

flat and having sharp corners on it is it just rounded

off, so in case you store cargo up there there is no fear

of any chafing or anything.

Q. Then these beams from which the elevators

are suspended by these steel bands are fastened to

the iron beam of the ship ?

A. Yes, the cross-beam of the ship.

Q. Then there was something said in the testi-

mony here about flanges?

A. Well, the only flanges there is is the rounding

of the beam,

Q. Oh, it is the shape of the beam?

A. That is the idea. There is no flange on there

at all. It is the rounding of the beam.

Q. Then it is kind of quartered ?

A. That is the idea.

Q. Is it the same on the four sides ?
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A. There is only one end you know.

Q. The bottom?

A. For instance, it is a board stuck up to the wall

;

consider this is the beam of the ship (illustrating)
;

the beam is fastened up to the ship like that; that is

the strengthened part of the ship ; that is the strength-

ened part of the ship, and this is the beam that laj^s

out here; we will shift that around this way to get

the flat side of it; this beam here is just rounded;

there is no flange out on the ends at all; it is just

rounded, although it is rounded there is we might

call it a lip ; that is to say, naturall}^ if you were to

round that the thickness here is a little heavier, prob-

ably a sixteenth of an inch on each side.

Q. Well, now, how do you explain to the jury how

these elevators could get caught on that iron beam?

A. I can 't see it. I don 't understand it. I was in

the ship for the eight months that she ran up here,

and I have never seen it jammed there before; and

before these bumpers were put there too; and after

the bumpers were put there I never heard tell of it.

Q. What was the object now, of these bimipers,

you say?

A. To protect this part of the elevator, the frame

of the elevator.

Q. The frame?



124 Tlie San Francisco and Portland S. S. Co.

(Testimony of E. W. Mason.)

A. Yes, the top frame of the elevator.

Q. So they would not go in against the iron, but

against the wood?

' A. That is the idea.

Q. How were these bumpers constructed?

A. Oh, just hardwood about eight inches long, and

six inches in diameter ; that is the square of it.

Q. Did you have any rubber, or anything about

it? A. Yes, sir.

Q. On the bottom? A. Yes.

Q. So as to protect the top of the elevator against

coming up against the beam ? A. Yes, sir.

Q. Now, on this particular day it is claimed that

these bum.pers were off of the starlx)ard elevator ; do

you know anything about that ?

A. No, I don't know. But if they were on the

other side they must have surely been on that side,

or there had not been any there at all.

Q. You don't know personallly, except from the

fact that if they were on the one side they ought to

have been on the other ? A. Yes, sir.

Q. Did you ever know of this elevator getting

caught in this so-called flange before?

A. No, sir.

Q. Were you present at the time of the accident f^

A. No, sir.

J
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Q. You didn't see the accident?

A. I didn't see the accident.

Q. You had no conversation with Mr. Carlson,

and don't know anything about the accident person-

ally?

A. Ko, sir, no more than the information I got

after the accident.

Cross-examination.

(By Mr. McGINN.)

Q. Did 3^ou make an examination of these bump-

ers before the ship left San Francisco ?

A. A^Tien are you referring to ?

Q. On the trip from San Francsico, the time that

Carlson was hurt, did you make any examination of

the elevators?

A. I would not say that particular trip.

Q. It is customary, isn't it, for the officers of the

ship to always make a tour of inspection?

A. Yes, sir.

Q. The Captain does it every day, doesn't he?

,A. Yes, sir.

Q. At sea? A. At sea, yes, sir.

Q. And he takes you with him ? A. Yes.

Q. And whom does he take with him ?

A. The chief steward.



126 The San Francisco and Portland S. S. Co.

(Testimony of E. W. Mason.)

Q. And did you make an examination on that trip

every day when you were coming from San Francisco

to Portland of the freight elevators ?

A. Why, no, sir.

Q. Why did you not?

A. Why it was impossible to get there. The ship

was full of cargo, that is in the hold of the ship.

Q. Did you make any inspection before the men

commenced work here in Portland to ascertain

whether those bumpers were there ?

A. You could not get there at that time, no, sir.

Q. So no examination was made to ascertain

whether those bumpers were there. When did you

make an examination, can you tell, prior to the time

this man was hurt, to see whether those bumpers were

there ?

A. I would not say whether they were there or not.

Q. You don't know? A. No, sir.

Q. Did you make any examination after the acci-

dent happened to Carlson to determine how it was

that this thing got stuck up there in the flanges, or

what has been termed the flange ? A. Yes, sir.

Q. You did make an examination. Did you find

the bumpers on the starboard elevator?

A. I can't say.

Q. You don't remember? A. No, sir.
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Redirect Examination.

(By Mr. FENTON.)

Q. If tliey were taken oif, you did not replace

these bumpers after the accident ?

A. If the bumpers were taken off tliey were not

replaced, sir.

Whereupon the defendant to further support the

issues in its behalf called PETER SMITH, who be-

ing first duly sworn, testified as follows

:

Direct Examination.

(By Mr. FENTON.)

A. Mr. Smith, where do j^ou reside, please ?

A. I reside 985 East Fourteenth, Portland.

Q. And were you in the employ of the Steamship

Company on the 26th da}^ of September, 1905, when

Mr. Carlson went down on this elevator?

A. I was, sir.

Q. I wish you would just tell the jury, these gen-

tlemen here, what you know about this accident, what

you first saw, and all about it in jour own way ?

A. Well, I come in from the dock, I happened

to be at the dock at the time that elevator was stuck,

and I just happened to come in, and I saw Mr. Carl-

son working at the elevator so I asked him what the
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trouble was ; he told me the elevator was stuck, and

at the time he had a scantling of two by four there

to try and get the elevator down, to get it loose, and

I went in to help him. I think I got hold of an iron

bar and tried to break loose, but it would not come

;

it would not be loose. Then I looked around, I think,

for something heavier to handle it. Well, in the

freight in the end of the ship there was a lot of lead

kegs laying ; so I told Carlson to come and give me a

hand to get a lead keg. I told him too, I got hold of

the keg, and I says, "Now, stand clear of the eleva-

tor," not to go on the elevator.

Q. You told him to stand clear of the elevator 1

A. To stand clear of the elevator.

Q. Had he been on the elevator with the scantling ?

A. He had been on the elevator with the scantling.

Q. And was standing on it jamming it at the time ?

A. Yes.

Q. Was that the time you told him not to stand on

the elevator ?

A. No ; it was at the time him and me got hold of

the keg of lead.

Q. Did you see him on the elevator with the scant-

ling?

A. I saw him when I came in on the elevator, with

the scantling.



vs. Andreiv Carlson. 129

(Testimony of Peter Smith.)

Q. Well now, go on ?

A. Well, we rolled that keg of lead up to the ele-

vator, just rolled it on the deck, and it must be heavi-

er, it must be a two hundred pound keg of lead at

that time.

Q. About how big was the keg ; do you remember

about its length and its height, its length and dia-

meter ?

A. I don't know ; I should think about, it ought to

be about twenty inches long, I guess, and probably

sixteen or eighteen—I mean lengthwise about thirty

inches, and about eighteen

—

Q. About that long (indicating) ?

A. About that long (indicating).

Q. And about that

—

A. About that high.

Q. And it weighed about how much ?

A. I should think about two hundred pounds.

Q. It was one of the kegs you had been unloading

there, was it?

A. No; it was another keg laying up there what

had not been taken out yet.

Q. Well, it had been taken out of the ship ?

A. The other deck.

Q. Oh, the other deck?
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A. Yes. This deck was full of freight too. We
had to get to that a little later.

Q. Gro on and tell what Carlson and you did with

this keg of lead?

A. Well, when I got the keg of lead down to the

elevator I got hold of one end, and I told Carlson to

get hold of the other end and prie it down, drop it

down on the elevator and jar it loose.

Q. Well, did you get on the elevator.

A. No, sir.

Q. Did you tell him to get on ? A. No, sir.

Q. What did you tell him ?

A. Well, I just told him to take hold of the keg

of lead and give us a lift on it, and he stepped on the

elevator.

Q. He was left-handed? How is that?

A. He just stepped on the elevator at the same

time when he dropped it.

Q. Oh, he stepped on to it just the moment he

dropped it?

A. I should think so, or some time before.

Q. How many times before that had you thrown

that keg of lead on the elevator?

A. I think we had only thrown that keg one time.]

Q. That was the time it went to the bottom?

A. That was the time it went to the bottom.
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Q. I see. How far away from the edge of the ele-

vator were you standing when you threw it onto the

elevator?

A. I was standing right here (indicating with re-

ference to model)

.

Q. And you had hold of one end of it ?

A. Well, yes, when I lifted it up.

Q. You lifted it up and he had hold of the other

end ? A. Yes, sir.

Q. Now at the moment you told him to throw it

onto the elevator^ and at that moment he stepped onto

the elevator did he?

Q. Well, what is the fact about that ?

Q. What is the fact about that, as to just when he

stepped on to the elevator with reference to your tak-

ing hold of the end of the keg ?

A. Well, now, that is a thing what I can't posi-

tively remember, if he stood on top of the elevator

at that time, or not, or just stepped on. That is

impossible to remember; it is quite some time ago,

two years ago.

Q. Well, how many times did you lift it up and

throw it down, did you say?

A. We only lift it up one time, as far as I can

remember.

Q. I see. Now, something has been said here

about your ordering the other elevator up.
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A. Not what I said.

Q. Or somebody; I think they said it was Mr.

Smith, ordered it up ; what is the fact about that ?

A. No, I didn't order the elevator up.

Q. Was the other elevator up at the time jou

were trying to jar this loose, do you remember?

A. The elevator was up, because I saw them tak-

ing freight oft' of it.

Q. Then when Mr. Pej)pin says it was up and

they were unloading it, that is the way you remem-

ber it, that they had just unloaded the other elevator

while this one was jammed, and stuck, and while

you were trying to get it loose ?

A. Yes; that is the time they took the freight

off of the other elevator.

Q. Yes ; how was that elevator operated. I mean,

what moves the elevator? Just tell the jury what

moves it when it is all right.

A. Well, up here (indicating on model) is the

lever what comes up here, right between these two

elevators. When you send the starboard elevator

up, you throw it back. Of course, you don't throw

it very far, probably about six inches.

Q. You move it this way 1

A. Yes, sir, this is the lever here. When you

send this up you throw it this way; when you send

the other one up you throw back this, just reverse.
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Q. How do 3^ou control the steam?

A. The steam comes in here. The winch is back

here, and the regulator here, and here was a rod

sticking out here, and here is a little wheel on this

rod to turn the steam.

Q. Who works that steam, the man that works

the lever?

A. The man that works the lever works the steam.

Q. Sup|)ose you leave a little steam on there, will

the elevator move slowly?

A. Well, it all depends on how this lever was.

Q. If you leave the lever perpendicular, why it

will be stationary?

A. It will be stationary in the center.

Q. Suppose you leave it a little off the center?

A. Leave it a little off center and properly set

for this elevator to come up, and leave a little steam

on, this other elevator would gradually walk up,

Q. It would do that, would it?

A. It would do that, yes, sir.

Q. Who was operating this lever at the time of

the accident and immediately before Mr. Carlson?

A. Mr. Carlson was.

Q. Well, there was nobodj^ else there to operate

the lever but Carlson, was there?

A. Not that I know of.
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Q. Do you remember how long before that Carl-

son had ever operated this elevator ?

A. Well, he was operating the elevators off and

on, there. Of course, he was no regular, what we

call a much driver. The regular winch driver what

we had here was not there that day.

Q. Wasn't there that day?

A. Wasn't there that day and Mr. Carlson took

it.

Q. He had operated winches before that?

A. He operated them quite a number of times

before.

Q. And on this day he says he was operating the

elevator about four hours before the accident; is

that the way you remember it?

A. Well, I could not remember how long he oper-

ated it, because I was not much in the ship; I was

mostly on the dock ; I could not say.

Q. What do you know, Mr. Smith, about these

blocks? What do you call them there; what are

they, bumpers or what?

A. They are called bumpers, yes, sir.

Q. What are thej^ for? What is the object of

them?

A. Well, so far as I could see, the good of them

blocks there they was—Well, the first thing, of
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course, when the elevator comes up so high it struck

them bumjoers, and of course, you could not go any

further.

Q. It was to stoj) the elevator, was it?

A. No, sir, not to stop the elevator. You turned

the steam off to stop the elevator.

Q. You don't stop them with the bmnpers, you

stop them with the steam?

A. That is right, you stoj) it with the steam.

Q. If the bumpers were not there and it went on

up, what effect would it have on the machine?

A. Well, it would bend the frame, and stick the

frame up against the top.

Q. Is that why these frames were put in?

A. I think they were, yes, sir.

Q. Do you remember on that particular day about

two of these bumpers being out, that is the biunpers

for the starboard elevator; do you remember any-

thing about that? A. I didn't notice.

Q. You didn't have anything to do with that?

A. No, sir.

Q. What was 3^our part of the work there? You

iid what? A. I was general foreman there.

Q. And you undertook to help this man jar loose

this elevator? A. Yes, sir.

Q. Had you ever had it stop on 3'ou there before ?

A. Not while I remembei\



136 The San Francisco and Portland S. S. Co.

(Testimony of Peter Smith.)

Q. Well, both of you knew it was pretty badly

stuck? A. We knew it was stuck.

Q. Did you see Mr. Carlson use an iron bar there

trying to pry it loose, or was that before you came ?

A. I didn't notice. I know he had something,

whether it was an iron bar, or scantling, I know he

had something trying to pry it loose.

Q. At that time you saw him on the platform of

the elevator? A. Yes, sir.

Q. Then is when you told him to get off?

A. No, sir.

Q. When was it you told him to get oft ?

A. When I got hold of the keg of lead.

Q. One witness stated here he didn't have time

to get off. What did you say about his getting on

there, in the first place, if anything?

A. I didn't tell him to go on?

Q. What?

A. I didn't tell him to go on there, no.

Q. Did you tell him not to go on?

A. I told him to stand clear of the elevator when

I got hold of that keg of lead.

Q. To stand clear of the elevator?

A. Yes, to stand clear of the elevator.

Q. When did you tell him that with reference to

the time he took hold of the keg?
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A. That was probably a half minute before he

lift the keg up. •

Cross-examination.

(By Mr. McGINN.)

Q. You say that you were general foreman down

there, Mr. Smith? A. Yes.

Q. How long had you been general foreman?

A. Well, four years. While I was general fore-

man, of course, when w^e get two ships in I am gen-

eral foreman down here on this dock here, the steve-

dore you would call it, the head stevedore takes

charge of the other ship and leaves me in charge of

this ship here for the San Francisco & Portland

Company.

Q. You are in the service of the Portland & San

Francisco Steamship Company?

A. Yes, sir.

Q. Working for them? A. Yes.

Q. And general foreman for them?

A. Yes, sir.

Q. General foreman on the day that this acci-

dent happened to the plaintiff in this cas6?

A. Yes, sir.

Q. Do you remember when you first saw—when

did this happen, at what time?
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A. Well, I could not recall the time; I know it

was after supper; I know we had been to supper.

Q. How many men were there with Carlson work-

ing with Carlson on the deck ?

A. Why, at the time, at this time?

Q. Yes.

A. Well, we had, I think there was somewhere

about two men besides Carlson on that deck when

that happened there.

Q. What was Carlson doing there?

A. Carlson was operating those elevators.

Q. He was Avhat?

A. He was operating those elevators.

Q. AVhat else was he doing?

A. Well, that is all. When he operated the ele-

vators, that is all he was asked to do, just operate

them.

Q. Did you hear the testimony of Mr. Peppin who

said he was not only operating the elevators but

he was helping to load the freight on the trucks?

A. He was never asked to do that.

Q. A¥ell, what are the facts, was he doing it?

What are the facts about that; what was he doing?

A. He was just operating the elevators when he

was operating them.

Q. Well, was he doing anything else that night

besides operating the elevators?
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A. Oil, I guess he was doing something else
;
yes.

Q. Well, what else was he doing'?

A. Just when the regular winch-driver, the quar-

termaster was there, he was loading trucks.

Q. What was he doing this night in addition to

loading elevators, did he do anything else ^.

A. Probably loading trucks.

Q. What is that?

A. Probably loading trucks, yes?

A. Yes, sir.

Q. Now, where were you when you first learned

this starboard elevator here, had been caught in a

beam?

A. I just come in from the dock into the ship.

Q. Came into the ship? A. Yes, sir.

Q. What called your attention to the fact it was

stuck in the beam?

A. Because I saw Mr. Carlson trying to pry it

down with a scantling.

Q. What did you say to him?

A. I asked him what was the matter.

Q. What did he say?

A. He told me it was stuck.

Q. What did you say?

A. I said, "Let's get it clear."

Q. Well, what did j^ou do?
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A. Well, I lieliDed him with the scantling first.

Of course, we didn't do any good, so I told him to

give me a hand with that keg of lead.

Q. Yes ; then you ordered him to give you a hand

with a keg of lead? A. Yes, sir.

Q. Well, did you both go and get the lead, or

did anybody roll it?

A. He followed me up to get the lead
;
jes, sir.

Q. And you both got the lead together?

A. Both got the lead together.

Q. Did you carry it down to the elevator to-

gether, or did you roll it?

A. No, sir, we rolled it on the elevator, to the

elevator.

Q. You rolled it on the elevator? A. Yes.

Q. You rolled it up here you say, to the edge of

the starboard elevator? A. Yes, sir.

Q. And you told him to take hold of the other

end of it? A. Yes, sir.

Q. Now, just show to the jury here how that

was lying, how this lead was lying here (referring to

model). A. Can I get this up?

Mr. McGINN.—Carlson will manipulate that for

you.

Mr. CAELSON.—(Working with model.) Do

you want the other one up?



vs. Andrew Carlson. 141

(Testimony of Peter Smith.)

WITNESS.—No. Now, we rolled a keg, the keg

was laying up here, and we rolled it down to the

elevator.

Q. Yes; and you told him to take hold of the

other end of if? A. Yes, sir.

Q. Which way were you standing?

A. I was standing right here (indicating with

reference to model).

Q. Did you ask him to take hold of it here ?

A. I did, sir.

Q. It is not a fact it was lying across here?

A. No.

Q. So the only way he could get hold of it was to

get on there with it?

A. No, sir; it was laying here.

Q. You are positive of that?

A. I am positive of that.

Q. Didn't you say a while ago it happened some

time ago and you could not tell whether it was laying

that way or this way? A. What was that?

Q. What did you say? A. What is it?

Q. I say, you said a while ago you could not re-

member, that it had been so long ago.

A. Oh, well, that is how it was done. I don't

remember how he happened to step on the elevator.

Q. You don't know how he happened to step on

the elevator ? A. No, sir.
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Q. Wasn 't it necessary for him to get on that ele-

vator to do what you told him to do ?

A. No, sir.

Q. It was not ? A. No, sir.

Q. Now, did you call to him to look out ?

A. No, sir.

Q. You didn't call to him to look out?

A. No, sir.

Q. You didn't call to him to look out?

A. No, sir.

Q. You heard the testimony of Mr. Birks that you

called to him to look out?

A. Not that I remember, I didn't.

Q. You did not? Now, how did this other ele-

vator get up there?

A. How did it get up there?

Q. Yes.

A. Well, it was carried up with steam.

Q. Well, who brought it up ?

A. Who brought up the elevator?

Q. Yes.

A. Well, that is more than I could tell you.

Q. You were there, weren't you?

A. I was there.

Q. Carlson did not bring it up, did he ?

A. That is more than I can tell you.

Q. Did he bring it up?
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A. As I said, he must have reversed that lever and

let a little steam on, and it came up anyway ; that is

the only way I can see how the elevator came up.

Q. Did you see it up at the tune you and he were

engaged together?

A. I saw them taking freight out of that elevator

and putting it on the trucks and taking it ouf?

Q. At the time you took this lead and rolled it over

here, did you see that other *? A. Yes, sir.

Q. You saw that other ? A. Yes.

Q. Well, you know if that fell, then, it was going

to fall to the bottom, didn't you? A. Sure.

Q. Did you want that elevator to fall fourteen

feet to the bottom?

A. Tha is the only way I could get it down.

Q. The only way you could get it down. Isn't

it a fact as it was originally intended, you supposed

it would only make a fall of about five inches there ?

A. No, it couldn't make a fall of five inches sure

enough.

Q. Then you wanted this elevator up here, didn't

you. A. No, sir.

Q. You didn 't want it there ?

A. No, sir. I don't know how it came up there.

Q. You didn't want it there? A. No.

Q. Why didn 't you say a moment ago it was neces-
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sary to have it up there in order to get a fall of four-

teen feet? A. No, sir, I didn't say that.

Q. What did you say?

A. I didn 't say anything of the kind, sir.

Q. Well, what did you say?

A. I say I wanted that elevator down, so I wanted

it clear.

Q. You wanted this clear? A. Yes, sir.

Q. Did you want this one up here ?

A. No, sir.

Q. You didn't want it up here?

A, No, sir.

Q. Then you didn 't want it to any more than from

here to there?

A. That would have been enough.

Q. That would have been enough ?

A. Yes.

Q. Then you knew perfectly well when you saw

this elevator over here and you rolled this lead over

here and threw it, it was going to fall fourteen feet,

didn't you?

A. Oh, I know we wanted it down sure.

Q. Yes; you knew it was going to fall; that ele-

vator was going to fall fourteen feet when you threw

that lead on there, did you?
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A. Well, I probably didn't recollect it was going

to be that fall at the present time.

Q. (Mr. FENTON.) What is that?

A. I say I didn't recollect probably it was going

to be that fall at that time.

Q. You say you saw that elevator there at the

time you rolled this elevator over ?

A. Yes, sir.

Q. And at the time you went into the business of

jarring this loose?

A. That wasn't w^ when we were right here with

the scantling.

Q. It was not up when jovl were on there with

the scantling?

A. No, I didn't notice it up at that time.

Q. You didn't notice it up? A. No, sir.

Q. When you got the lead there, you did notice it?

A. When I got the lead there, I did notice it was

up.

Q. Yes, and you knew if you jarred it loose by

throwing the lead there, this one being up, it would

necessarily cause it to fall to the bottom, didn't you?

How is that? A. That is right.

Q. And you wanted that to fall to the bottom, did

you? What is what you wanted done?
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Mr. FENTON.—You may answer, Mr. Smith.

When 3'Ou nod your head that does not go on the

record. What is your answer?

A. Well, I wanted that elevator down
;
yes, sir.

Q. AYell, I know you wanted it down, but did you

want it to fall fourteen feet to get dowTi? That is

the point I want.

A. No, of course, I didn't want it to fall four-

teen feet; no.

Q. You knew it could not help but fall fourteen

feet if the other elevator was up there, didn't you?

A. Well, I didn't—I wasn't thinking about that

at the time.

Q. You wasn't thinking about it?

A. No, I wasn't thinking about it at the time.

Redirect Examination.

(By Mr. FENTON.)

Q. Mr. Smith, counsel asked you about your be-

ing a general foreman ; now as a matter of fact you

got five cents an hour more than Carlson for your

work, didn't you? A. Yes.

Q. You were paid by the hour like the other long-

shoreman ? A. Yes.

Q. You are both members of the same Union?

A. Yes, sir.

Q. And were at that time? A. Yes, sir.
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Q. And you were not paid by the month, and you

were not the general foreman of the company, but

simply worked there as a longshoreman, having

charge of these men that were doing this work ; that

is right, is it? A. That is right.

Q. And what were your duties there, what were

you to do ?

A. My duty was to get the ship loaded, unloaded

and loaded.

Q. You were working as longshoreman in charge

of the men under you to load and unload the ship ?

A. To unload the ship, yes, sir.

Q. And load the ship ?

A. Yes, sir; that is it.

Q. And what did you do in performing that duty

;

what did you have to do I

A. Well, I had to see that things were moving.

Q. I see; and when you came along there and

found the elevator stuck, you undertook to help Carl-

son get it loose ? A. I did sir.
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Whereupon the defendant, to further support the

issues in its behalf, called JOHN PETEESON, who

being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. FENTON.)

Q. Mr. Peterson, were you present as longshore-

man working with Mr. Peppin at the time of this

accident? A. Yes, sir.

Q. I wish 3^ou would tell the jury then what you

know about this case ?

A. Well, I was loading trucks on the elevator at

the time Carlson got hurt, and he was running the

elevator, and ran it up a little too high, and so it

got jammed under the beams.

Q. Who was running the elevator?

A. Carlson was.

Q. He ran it up a little too high; what do you

mean by that ?

A. So it got jammed underneath the beams there.

Q. You say he got it jammed behind the beam

there ? A. Yes.

Q. Well, how could that be done ; how was it done,

if you know ?

A. Well, he didn't shut off the steam I suppose

in time, and run it up a little too high.

Q. How does the stream affect the movement of the
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elevator, liow is tliat operated ? Take this pencil and

illustrate it as a lever now, and tell the jniy how.

A. Well, there is a lever in here (illustrating on

model), and if you want that elevator to come up you

just turn that lever this way, and if you want this one

to come u}), you turn it that way, and here is a wheel

here to turn the steam off and on.

Q. The elevators are about how far apart there,

if you know ? A. Two or three feet.

Q. Two or three feet. Is this lever out towards

the dock, back or forth this way, or towards the ele-

vator that way, do you remember ?

A. I don 't remember that.

Q. If the lever is on center like that do the eleva-

tors movel A. No.

Q. Which way do 3^ou move it to move the eleva-

tors back and forth that way "?

A. I could not say whether it goes this way or

this way.

Q. But it does move?

A. It does move one way or the other.

Q. Where is the steam, in here somewhere (indi-

cating) ?

A. The steam is in here. You just turn that

wheel and put the steam on and off.
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Q. Is there something out here that he takes hold

of?

A. Yes ; there is a rod cames out this way with a

lever on it.

Q. And he turns that ?

A. You can turn that and put as much steam on

as you want to.

Q. Well, if the steam is left partly on what would

be the effect on the elevator, if the rod is off center ?

A. Well, if the rod is off center the elevator will

come up.

Q. Now, what do you know as to how—what were

you doing you srj, at the time this elevator got stuck ?

A. I w^as loading trucks.

Q. With whom? A. With Peppin.

Q. Mr. Peppin, the gentleman who was a witness

here for the plaiiitiff ? A. Yes.

Q. And where were you loading it, from what ele-

vator?

A. I was loading it from that elevator.

Q. The port. This is the starboard elevator, and

this is the port elevator, and the starboard is the one

that went down^ is it ? A. Yes, sir.

Q. And you were unloading this elevator and

loading trucks here ?

A. Yes, sir. This one was stuck at the time.

Q. Oh, was this stuck at the time ?
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A. That was stuck at the time. And that eleva-

tor came np slowly. I stood and looked at it when it

came up. It came up slowly, and as soon as it came

up why I turned around and started to loading the

truck.

Q. Where was Carlson at the time that elevator

came up slowly?

A. He was here in charge of this keg. There was

nobod}^ there at all. I think Carlson and Smith was

trying to roll that keg of lead on this other elevator

to get that down.

Q. Well, then, what caused that elevator to come

up there, if there was nobod}^ there ?

A. I could not say, unless the steam was not shut

oif tight or something.

Q. Now, what did you see Carlson and Smith do,

to try to get this other elevator down or jar it loose?

A. Well, I seen Carlson with a scantling, a two by

four, what you call it ; he tried to pry it loose at first,

and then Smith told him to get the keg of lead up on

there.

Q. Now, where did they get the keg of lead ?

A. Got it right off of the deck.

Q. What did they do with the keg of lead ?

A. I had my back to them at that time there load-

ing trucks out of this other elevator.
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Q. Did you see them put the keg of lead on ?

A. Yes, I seen them roling it on.

Q. How did they get it on this other elevator ? It

was about four or five inches above the deck, wasn't

it? A. Yes.

Q. How did they get it on ?

A. I suppose they lifted it on there.

Q. Did you see them lift it ?

A. No, I didn't see them lift it because I had my

back to it. I know they were lifting trying to get it

on.

Q. Did you see Carlson on the other elevator?

A. No, I didn't see him on. I just looked around

and seen the other elevator drop.

Q. Where was he when you saw the elevator drop ?

A. He was on the elevator.

Q. About where with reference to the middle of

the elevator?

A. I think it was on this side.

Q. On the end?

A. I could not say for sure.

Q. How far from the edge would you say he was ?

A. Oh, I think he was about in here some place

(indicating on model) . Pretty near in the middle.

Q. Nearly in the middle of the elevator ; that ele-

vator is about how deep, do you know?
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A. It is about three feet.

Q. And how long?

A. Oh, about four or five—five or six feet.

Q. How big a keg was that ?

A. Well, it was about as long as this box here,

and about that high (indicating).

Q. You mean when it is lying on the deck it would

be about twelve inches high? A. Yes, sir.

Q. And about the length of this box, about twenty

inches long?

A. Yes, about twenty inches long.

Q. Do you know how much it weighed ?

A. It weighed all of two hundred pounds. It is

aU a man—one man can't lift one of them.

Q. Did you hear anything said by Smith to Carl-

son when they were putting that lead on ?

A. No, I didn't hear anything said.

Q. You didn 't hear anything said, and your back

was turned part of the time ?

A. Yes; I was trying to get that load off of the

other elevator on to the truck. This is all lined up

in here (indicating) with trucks, and I was working

in there.

Q. Were you and Peppin working together?

A. I could not say for sure ; I think Peppin was

there with me.
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Q. Yes. Well, you and he were working as long-

shoremen 1 A. Yes.

Q. And were working for so much an hour!

A. Yes.

Q. Members of the longshoreman's union?

A. Yes, sir.

Q. The same as Smith. Well now, what was

Smith's business around there, if you know?

A. He was supposed to look after the men, to see

the ship was unloaded and loaded.

Q. I see. He came around and found this ele-

vator stuck ; how long had it been stuck before Smith

got there ?

A. Oh, I think about fifteen or twenty minutes,

or something like that, when I saw Smith come in.

Q. What had Carlson been doing all this time ?

A. Oh, he had been a part of the time trying to

get the elevator down. The quartermaster came in

there and tried to get it down, and then they had some

bars and tried to get it loose.

Q. What kind of a beam is that, a wooden beam or

an iron beam ? A. It is an iron beam.

Q. Something has been said here about a flange

on this iron beam ; what is the fact about there being

any flange there, Mr. Peterson?

A. AA^ell, the beam sets up and down this way,
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like this was a beam, and this was turned out like this

around it, you see, the end of it; and it is a little

thicker here; it would be about that much thicker,

you see, on both sides.

Q. That is, the corners of the beams are rounded ?

A. Are rounded, and that makes it a little thicker.

Q. That is, the edge is a little thicker ?

A. Yes.

Q. And what was the fact about these bumpers,

how were they made ?

A. Well, I could not tell you how they were made,

partly because I haven't been longshoring quite a bit

and I didn 't pay much attention to it.

Q. You didn't loiow what they were used for?

A. No, I don 't know what they were used for. I

don't think I

—

Q. I see. Did jou operate this lever at all your-

self? A. No.

Q. How long had Carlson been working at that

lever there that day ?

A. I had only been working with these fellows I

sujDpose about two months, I suppose.

Q. Are you the same countrjonan as Carlson ?

A. Yes, sir.

Q. What is your nativity? A. Swede.

Q. And Mr. Smith is what?

A. He is a Swede too.
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Q. And you were all working there together ?

A. Yes, sir.

Q. And you think it was about fifteen minutes

that that elevator was stuck ?

A. I suppose it was.

Q. Had it been stuck before that that day ?

A. No, sir.

Q. Did you ever notice it being stuck before ?

A. No, sir.

Cross-examination.

(By Mr. McGINN.)

Q. You saw these men engaged in rolling the lead

to put on that elevator over there, didn't you?

A. Yes, sir.

Q. How is that? A. Yes, sir.

Q. Did you know what they were hauling that

lead there for? A. No, I didn't know.

Q. How is that ? A. No, sir.

Q. You did not know ? A. No.

Q. Did you tell anybody when that other elevator

come up that it had come up ? A. No, sir.

Q. Did you tell anybody that that other elevator

had come up unexpectedly because the lever, the

steam had not been shut off? A. No, sir.

Q. When did you first tell anybody that you knew



vs. Andreiv Carlson. 157

(Testimony of John Peterson.)

that that other elevator came up because the steam

had not been shut off ?

A. Oh, it was a long time after this happened.

Q. A long time after this happened ; how long af-

ter it happened ? A. Oh, I don 't know.

Q. How is that?

A. I don't know how long after; it was about two

or three months after.

Q. How many ?

A. Two or three months after.

Q. How did you happen to tell it two or three

months after?

A. Well, nobody asked me anything about it.

Q. Well, weren't the men that were down there,

weren't you examined inmiediately after this w^as

over? A. No.

Q. Didn 't j^ou go to Mr. Fenton 's office right after

this thing was over? A. No, sir.

Q. Did any of the men there take your statement

in writing? A. No, sir.

Q. Nobody took any statement from you at all?

A. No, sir.

Q. How was it you happened to tell about it two

or three months afterward?

A. Well, we got to talking about the man there,

and I suppose they told about it.
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Q. Who told about it? A. I don't know.

Q. Well, how did you happen to tell it; what

called it forth?

A. I don't know, the men was talking about it.

Q.
* What men ?

A. Oh, some of the longshoremen.

Q. Well, who were they?

A. Well, I don't know, I don't remember who

they were.

Q. Now, you know perfectly well if this other ele-

vator here was up and this elevator was jarred loose

it was going to fall to the bottom, didn't you?

A. I didn't know much about it at the time.

Q. You didn't know much about it at the time

I see. That is all.

Redirect Examination.

(By Mr. FENTON.)

Q. You were not interviewed by anyone connected

with this company or by Mr. Penton, or my assistant,

Mr. Dey, until about two weeks ago, were you ?

A. Yes, sir.

Q. The first anybody knew that you knew any-

thing about this. That is all.

Whereupon the defendant rested its cause and the

plaintiff offered no testimony in rebuttal.
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Memorandum Relative to Motion for Verdict for

Defendant.

Thereupon, the defendant moved the Court to di-

rect a verdict in favor of the defendant upon the

ground that plaintiff has not proven a cause sufficient

to be submitted to the jurj^, particularly in this, that

the proofs do not show any negligence of defendant,

and upon the further ground that it affirmatively ap-

pears from the evidence that the proximate cause of

this accident was the plaintiff's own act in trying to

jar loose this elevator with the knowledge that it was

in the condition in which it then was, and upon the

further ground that if there was any negligence in

moving the other elevator up while that one was

stuck it was the negligence either of the plaintiff or

that of some fellow-servant, and that if there was any

negligence upon the part of foreman Smith in at-

tempting to jar loose this elevator it was the neg-

ligence of a co-servant in the performance of a detail

of the employment.

Which motion was overruled by the Court. To

which ruling the defendant then and there excepted,

which exception was allowed.

Whereupon, after argument of counsel, the Court

instructed the jury as follows:

Instructions of the Court to Jury.

Now, gentlemen of the jury, the Court will instruct

you as to the law of the case.
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Plaintiff sues to recover damages for injuries to

his person sustained while working about two ele-

vators used for raising freight from the hold of the

ship "St. Paul," the elevators of which there were

two, each being confined to its own shaft and rais-

ing and lowering alternatively, have been described

in your presence and you are fully informed from the

testimony touching the manner of their operation.

It is alleged that defendant was negligent in permit-

ting certain safety or bumper blocks to become de-

tached from the beam above in the starboard shaft,

and that by reason of such blocks not being in place,

the elevator became jammed and caught by the flange

of the beam so that it would not descend, that while

caught and remaining fast, the other or port elevator

was also raised to the top, and being in that position

and while the plaintiff was at work about and upon

the starboard elevator, it, the said starboard eleva-

tor, fell thereby injuring plaintiff in the manner as

has been detailed to you, and it is for damages re-

sulting from the injury thus sustained that he sues.

It is and was the duty of the defendant company

to furnish the plaintiff a safe place in which to work

and with reasonable safe appliances and safe ma-

chinery with which to do his work, but I instruct you

that the duty of the master in this regard is fully

performed when he uses due care and precaution in

providing such safe place and machinery, and if, af-
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ter having observed such care and precaution the ma-

chinery becomes at fault or defective in some way,

without his knowledge, then he would not be liable.

But if he knew or ought to have known, by the ob-

servation of reasonable care and foresight that the

defect existed, then he would be accountable for any

damages ensuing by reason of such defect.

It is also the duty of the defendant to keep the ma-

chinery in safe and suitable repair ; that is, he must

use ordinary diligence and care to see that it is so

kept in repair.

Negligence may be defined in a general way as the

doing of a thing which the dictates of common pru-

dence or foresight would indicate ought to be done,

or which a reasonably careful and prudent man
would not have done, having in mind the attending

conditions and circiunstances of the occasion, or the

omission to do a thing which the same prudence and

foresight would say ought to be done, considering

again the attending conditions and circumstances.

And now, keeping in mind the duties imposed upon

the employer, that is the defendant, and the elements

that go to make up negligence, it is for you to deter-

mine from all the evidence adduced in your hearing

upon the subject and applying your own common

knowledge and experience, whether or not the de-

fendant was chargeable with negligence in connec-

tion with the absence of the safety or bumper blocks
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in the starboard elevator, and for the alleged irreg-

ularity in the moYement of the port elevator while

the starboard elevator remained fast by reason of

being jammed against the beam above. These things

you are to consider: the absence of the blocks, the

manner in which the elevator became fast, the ir-

regularity of the movement of the port elevator, if

3"ou find that the movement of such elevator was ir-

regular while the other was jammed above, and the

way or manner in which the plaintiff and the fore-

man of the defendant were at work at the time to re-

lieve the starboard elevator. And 3'ou are to ascer-

tain and fix, if possible, the responsibility as it res-

pects the relative parties as to the condition and

operation of the elevator, and if you find from a full

and fair consideration of the whole subject, that the

defendant has been, or was, negligent and that its

negligence was approximate cause of the accident

and injury to plaintiff, then the j)laintiff will be en-

titled to recover, unless you shall fijid in favor of the

defendant as to one or more of the defenses inter-

posed, which I will now explain to you.

You are to understand by proximate cause that

cause which conduced directly to the accident or in-

jury.

The defendant has interposed three defenses:

First, that plaintiff was himself careless and negli-

gent in the management and operation of such ele-
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vator and in the way and manner in which he under-

took and did relieve the same from its condition.

This involves the inquiry as to whether plaintiff was

at fault, first, in allowing the elevator to become fast

whether he knew of the absence of the blocks and

should have so operated the winch as to avoid the

trouble, and second, whether he was careless and

negligent in going about the work of relieving such

elevator from its conditon, and in this connection you

will consider whether he acted as an ordinarily care-

ful and prudent man would have acted in being upon

the elevator when it fell, having in mind the fact that

the other or port elevator had become raised in mean-

while, and considering whether the plaintiff knew, or

ought by the exercise of ordinary diligence to have

known, that such port elevator was then raised, and

consider his responsibility, and if his acts were the

cause for its being so raised. In this relation you

will consider also the part which Smith, the foreman

of defendant, played in the affair ; not that the com-

pany should be held responsible for the acts of Smith

as the acts of the master, for nothing is contained in

the pleadings about that, but for the purpose of ascer-

taining the real responsibility of the plaintiff for the

conditions which conduced to the accident; and if,

upon full consideration, you find that the plaintiff's

own acts were the proximate cause of his injury, and

that those acts were carelessly and negligently done
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then your verdict should be for the defendant. This

defense is what is ordinarily denominated as that of

contributory negligence.

Second, that the injury to plaintiff whatever he

has sustained, was the result of the acts of a fellow

servant of the plaintiff. A fellow or co-servant is

a person in the employ of the same master and en-

gaged in the service of a servant, and not that of a

vice-principal or such as appertains to the duties of

the master. Under this head you will simply con-

sider whether the acts of any co-servant of the plain-

tiff conduced to the happening of the accident as the

proximate cause of defendant's injury. If such is

the case plaintiff cannot recover.

And third, that the plaintiff assumed the risk of

danger incident to the operation of these elevators

and to the disengagement of the elevator which be-

came fast from its condition. As to this I instruct

you that a servant assumes the risks ordinarily inci-

dent to his employment, and also assumes such ex-

traordinary risks as are open and obvious that may

attend such employment ; and if, with the full knowl-

edge and appreciation of the dangers incident there-

to, he still continues in the employment, that is, if

knowing and appreciating the dangers incident to

the risk he continues yet in the employment, he

thereby assumes the risk and he cannot complain.
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A servant has it within his power to quit the em-

plo}Tiient and thus relieve himself of any such ex-

traordinary peril, and if he does not avail himself of

this right and privilege but continues in the service

with knowledge and full appreciation of the dangers,

then he is to be deemed to have assmned the risk.

Under this defense, therefore, I leave it to you to

say whether there was any extraordinary risk attend-

ing the plaintiff's employment, and then whether, if

any existed, the plaintiff assumed them. If any did

so exist and plaintiff is chargeable with the assump-

tion thereof, and plaintiff's injury was an incident or

is attributable to such extraordinary risk, then he

cannot recover.

With these explanations of the three defenses in-

terposed you will understand how to apply them.

It devolves upon you to survey the whole situation,

the emplojTiient of the plaintiff, the manner in which

the elevator was designed to be operated, the manner

in which the plaintiff proceeded with its operation,

the fact of the starboard elevator becoming fast, then

the manner in which it was sought to disengage it, the

position of the other elevator in the meanwhile, the

knowledge or want of knowledge by the plaintiff of

the true situation or whether he should have known

the situation by the exercise of reasonable care and

prudence, and fix both resi^onsibility and fault as

you go along as it respects the parties concerned un-

der the rules and instructions I have given you ; and
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i
if, upon the whole, you find that defendant was

guilty of negligence conducing to plaintiff's injury

and which was the proximate cause thereof, then the

plaintiff must have a verdict; but if plaintiff was

himself negligent conducing to his own injury, or if

his injury is the result of the act or acts of a fellow

servant, or if the risk to which the injury was in-

cident was one which the plaintiff assumed, then jour

verdict will be for the defendant.

I instruct you, gentlemen of the jury, that the bur-

den of proof in making out this case is with the

plaintiff. He has the affirmative and he must make

it out by a preponderance of the evidence. What

is meant by a preponderance of the evidence is the

predominating weight of the evidence, and that

weight you shall determine. It may not be very

marked, but it must be sufficient to carry the scales

of justice down upon the side of the plaintiff. J

As to the defenses set up against the cause alleged

by the plaintiff the defendant has the burden of

proof, and before the defendant can prevail as to

either of these defenses it must make out its case by

a preponderance of the evidence, the same as the

plaintiff is required to make out his case by a pre-

ponderance of the evidence. So you will consider

these, the plaintiff's case and then the defenses set

up by the defendant, in their order in arriving at

your verdict.
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You are tlie sole judges of the weight of the evi-

dence, and your function in this respect should not

be exercised arbitrarily, but you are to be governed

by the rules touching the application.

You are not to find in favor of a number of wit-

nesses against a presumption or against conditions

which bear upon your mind and which serve to con-

vince you against the numbers. You are simply to

determine from all the evidence where the weight

of the evidence lies. You will determine that as

your minds have been convinced by the testimony

adduced.

The only thing for you to consider is as to the

amount of your recovery, if you find that the plain-

tiff is entitled to recover. In this you will consider

the expense of the plaintiff's injuries whatever he

has received, and you will take into consideration the

time which his injuries will probably continue with

him and the hampering of his physical powers for

doing work hereafter, the impediment which the in-

jury has placed in his way of earning wages, and you

will consider all these things together and fix at a

money value what the plaintiff has lost by reason of

the injuries he has sustained.

Gentlemen, in this case you may find two verdicts.

If you find for the plaintiff you will find according^

and assess the amount which you will place in the

form of verdict which is submitted to you by the
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plaintiff's counsel j and if you find for the defendant

you just simply find a verdict, "We, the jury in the

above-entitled cause find for the defendant." You

do not have an5i;hing to fill out.

Instructions Requested by the Defendant.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows

:

I.

If you find from the evidence that the plaintiff

while operating these elevators knew, or, as a rea-

sonably prudent man ought to have known that these

so-called safety blocks or bumpers referred to in the

evidence had become detached from the beam sup-

porting the starboard elevator, and that while plain-

tiff was operating these elevators the starboard ele-

vator caught or became jammed and stationary, so

that it could not be detached by the usual and ordin-

ary method of operation, and plaintiff knew, or as a

reasonably prudent person ought to have known that

it was so fastened; and if j^ou further find that the

port elevator was raised to the deck either by reason

of the plaintiff allowing sufficient steam to escape

to cause the same to move or by reason of the negli-

gence of any coservant of plaintiff in causing the

same to move ; and if you further find that while the

elevators were in this situation the plaintiff knew,
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or, as a reasonably prudent man, ought to have

known that the port elevator was raised to the deck

while the said starboard elevator was fastened as

stated, and that in this situation he got upon the

starboard elevator and undertook, negligently and

carelessly, without the exercise of ordinary care,

which a reasonably prudent person under the same

circumstances would have exercised, to jar loose

such elevator by the use of a scantling or iron bar

or a keg of lead, and while so doing carelessly and

negligently stood on the elevator and the same fell

by reason of the use of such force and violence, that

the plaintiff would not be entitled to recover, and

your verdict must be for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the court to instruct the jury

in its behalf as follows:

II.

If you find from the evidence that the elevator

and steam valve were under the control and manage-

ment of plaintiff in the operation of these elevators

at and immediately before the accident, and that

he carelessly or negligently left open the steam valve

and left his lever off of center, so that by reason
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thereof and while the starboard elevator was fas-

tened, the other elevator was raised to the top or

deck, and that the fall of the elevator was caused

thereby and by the force used by plaintiff and the

foreman Smith or either of them, and that thereby

plaintiff was injured, he cannot recover, and you

must find for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argmnent of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

III.

If you find from the evidence that while the star-

board elevator was fastened and plaintiff was at-

tempting to jar the same loose, the port elevator

came to the deck either because plaintiff or some

one of his co-servants had left the steam gauge par-

tially or sufficiently open to move the same, and that

plaintiff saw or as a reasonably prudent person

ought to have seen that the other elevator was raised

to the top, and plaintiff knew or ought to have

known, as a reasonably prudent person, that if he

jarred loose the starboard elevator with the other

elevator raised to the top, the starboard elevator
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would fall to the hold of the ship, and plaintiff at-

tempted to jar the starboard elevator loose from its

fastening and stepped upon said elevator in attempt-

ing to do so, and the said elevator fell while he was

standing thereon, he cannot recover, and you must

find for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

juiy and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

IV.

If you find from the evidence that the direct and

immediate cause of the fall of this elevator ajid tjie

consequent injury to plaintiff was the act of plain-

tiff and his co-ser^^ant or either of them in jarring

loose or attempting to jar loose said elevator by the

use of this keg of lead, or that the absence of these

so-called safety blocks or bumpers was not the di-

rect and immiediate cause of the fall of this elevator

and the injury to plaintiff, then your verdict must

be for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, w^hich exception was allowed.



172 The San Francisco and Portland S. S. Co.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

V.

If you find from the evidence that the direct and

inmiediate cause of the fall of this elevator upon

which plaintiff went down, was the act of plaintiff

or any co-servant of plaintiff in so leaving the lever

off center or the steam valve partially turned so that

the port elevator thereby came to the top while the

other elevator was fastened or that the absence of

these so-called safety blocks or bumpers was not the

direct and immediate cause of the fall of this eleva-

tor and the injury to plaintiff, then you cannot find

for the plaintiff, and your verdict must be for the

defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

VI.

The defendant was not bound to furnish to the

plaintiff and his co-servants any particular kind or

character of elevator or appliances for the opera-
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tion of the same, and the defendant had a right to

furnish to the plaintiff and his co-servants eleva-

tors of the kind and character described in the evi-

dence, with or without the so-called safety blocks

or bumpers; subject, however, to this qualification,

that such appliance was imperfect, defective or in

any respect dangerous, if the plaintiff knew or as a

reasonably prudent person ought to have known, of

the particular kind and character of appliance or

elevator, or the absence of these blocks; and if he

appreciated or as a reasonably prudent person ought

to have appreciated and understood the dangers, if

any, of using such elevator, without such safety

blocks or bumpers, he cannot be heard to complain

that such bumpers or safety blocks were absent, but

assumed the risks, if any, of working with the instru-

mentality in the condition in which he found it.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argmnent of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

VII.

If you find from the evidence that these so-called

safety blocks or bumpers were used when used, and

were put on these beams when they were put on,
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solely for the purpose of protecting the elevators

from damage by reason of tlieir being driven against

the iron beam, and were not installed for the pro-

tection or safety of the employees engaged in oper-

ating the same, then the defendant would not be lia-

ble, even though you may find that if they had been

in place the accident would not have occurred.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jur}^

in its behalf as follows:

VIII.

If you find from the evidence that the danger of

jarring loose this elevator by use of this keg of lead

by the plaintiff and the foreman while the plaintiff

was on the elevator, was obvious and of such a na-

ture that it could be appreciated and understood by

the plaintiff as well as by anyone else, and plain-

tiff has as good an opportunity as anyone else of

seeing and knowing the dangers, if any, of thus at-

tempting to jar loose this elevator while he was on

the same, and he voluntarily attempted to jar loose

this elevator in that way, he assiuned the risk of the

elevator falling, and of his consequent injury, and if

you so find your verdict must be for the defendant.
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Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows

:

IX.

It is not enough to entitle the plaintiff to recover

to show merely the injury or accident, and that he re-

ceived the injury while in the employ of the defend-

ant, but he must go further and prove by a pre]3on-

derance of the evidence that the defendant was neg-

ligent as charged in the complaint, and that this neg-

ligence, if any, caused the plaintiff's injury. Proof

of the accident and resulting injury is not sufficient

proof to entitle the plaintiff to recover.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to tlie jury had

begun duly requested the Court to instruct the jun^

in its behalf as follows:

X.

The defendant here did not guarantee or insure

that 'the plaintiff by using these elevators in the way
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and manner in which they were constructed and to

be operated might not be injured thereby, nor did

the defendant guarantee or insure that these eleva-

tors in the way and manner in which they were con-

structed and to be operated were absolutely safe or

free from any or all defects. If these elevators

were such as were ordinarily used for the purposes

intended and reasonable care was exercised to see

that they were reasonably safe and suitable for the

purposes intended if they were used with reasonable

care by the servants in charge of the same, and these

elevators were at that time of the character, and

plaintiff was injured while trying to unfasten one

of them that had been accidentally caught, as shown

by the evidence, then plaintiff would not be entitled

to recover, and you must find for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

XI.

The burden of proof in this case is upon plaintiff

to establish by a preponderance of evidence that the

defendant was negligent in some respect, as alleged

in the complaint, and that this act of negligence di-
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rectly contributed to the injury complained of. The

mere fact that plaintiff was injured and that the

injury was caused by this elevator becoming fastened

and by the effort of plaintiff and his co-servant to

jar the same loose, under the circumstances dis-

closed in the evidence, does not entitle plaintiff to

recover. The right to recover, if at all, is based upon

negligence and not injury.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows;

XII.

If you find from the evidence that the defendant in

furnishing these elevators for the use of plaintiff

and his co-servants, in the way and manner in which

they were at the time of the accident, was in the ex-

ercise of reasonable and ordinary care, such as an

ordinarily prudent person engaged in that business

and furnishing elevators for that purpose would have

exercised under the same circiunstances, then the

defendant is not liable, and your verdict should be

for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the
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jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant,

before the argument of said cause to the jury had

begun, duly requested the Court to instruct the jury

in its behalf as follows:

xin.

If you find that plaintiff was negligent in any re-

spect contributing to his injury, even though such

negligence on his part was slight, then your verdict

must be for the defendant, though you may also find

that defendant was negligent.

Which instruction the Court refused to give;

to which refusal the defendant, in the presence of

the jury and counsel and before the jury retired, duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant,

before the argument of said cause to the jury had be-

gun, duly requested the Court to instruct the jury

in its behalf as follows

:

XIV.

If you find from the evidence that the act of the

foreman Smith in directing and assisting the plain-

tiff to jar loose this elevator by means of this keg of

lead, was negligent on his part, and that such negli-

gence caused or contributed to the accident, I instruct

you that such negligence, if any, would be negUgence

of a co-servant of plaintiff, for which the defendant

would not be responsible.
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Which instruction the Court refused to give; to

which refusal the defendant, in the presence of the

jury and counsel and before the jury retired, duly ex-

cepted, which exception was allowed.

Whereupon, it is now certified that the defendant,

before the argiunent of said cause to the jury had be-

gun, duly requested the Court to instruct the jury

in its behalf as follow^s

:

XV.

If you find that this accident to plaintiff was solely

caused by the negligence of Smith, the foreman, in

assisting and directing plaintiff to jar said elevator

loose by the use of the keg of lead, or by the negli-

gence of plaintiff co-operating with the negligence

of Smith, in this particular instance, plaintiff would

not be entitled to recover, and your verdict must

be for defendant.

Which instruction the Court refused to give; to

which refusal the defendant, in the presence of the

jury and counsel and before the jury retired, duly ex-

cepted, which exception was allowed.

Memoranda Relative to Verdict, Motion for New

Trial, and Judgment.

Whereupon the said jury retired to consider of

their verdict in charge of an officer duly sworn as by

law provided, and after due deliberation returned

into cx)ui't a verdict in favor of plaintiff and against

the defendant in the sum of three thousand dollars.
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Whereupon the defendant was allowed to and in-

eluding the 19th day of August, 1907, in which to file

its motion for a new trial and tender its bill of ex-

ceptions herein.

Whereupon, on the 10th day of August, 1907, the

defendant filed its motion for a new trial upon the

grounds therein stated. Whereupon, after consider-

ation by the Court, said motion was overruled on the

30th day of September, 1907.

Whereupon, on the 30th day of September, 1907,

judgment was entered upon the verdict in favor of

plaintiff and against defendant in the sum of three

thousand and fifty dollars, and $49.62 costs and dis-

bursements.

Judge's Certificate to Bill of Exceptions.

Whereupon, the Court now being willing to pre-

serve the record in order that its rulings may be re-

viewed for error, if any there be, now certifies that

the foregoing bill of exceptions contains all of the

evidence offered or admitted on the trial, together

with the rulings of the Court thereon, and together

with the instructions given by the Court, instruc-

tions requested by defendant and refused, and the ex-

ceptions taken to the same or any part thereof and

allowed thereon, also the ruling of the Court on the

motion for a judgment of nonsuit and the exception

allowed thereon, and the rulings of the Court upon
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the motion of defendant for a directed verdict, and

the exception allowed thereon.

It is further certified that the original exhibit

marked Exhibit ''A" consists of a rough model, and

that the same was exhibited to the jury and illus-

trated by the testimony herein, and that the parties

have stipulated that said original exhibit may be cer-

tified up with the transcript as a part of this bill of

exceptions.

Whereupon, this bill of exceptions is now here

settled, certified and signed this 16th day of August,

A. D. 1907.

CHAS. E. WOLVERTON,
Judge of Said Court.

The within bill of exceptions tendered this 16th

day of August, 1907.

CHAS. E. WOLVERTON,
Judge.

United States of America,

District of Oregon,—^ss.

Due service of the within bill of exceptions is here-

by admitted to have been made upon plaintiff and

upon me as attorney for plaintiff this 16th day of

August, A. D. 1907, by receiving a copy thereof duly

certified to by Ben C. Dey, one of the attorneys for

defendant.

HENRY E. McGINN,

, Attorney for Plaintiff.
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Filed August 16, 1907. J. A. Sladen, Clerk U. S.

Court, for the District of Oregon.

And afterwards, to wit, on Monday, the 16th day of

September, 1907, the same being the 137th judi-

cial day of the regular April term of said Court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 16, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP CO.

Order Setting Motion for New Trial for Hearing.

Now, at this day, on motion of Mr. Henry E. Mc-

Ginn, of counsel, for the above-named plaintiff, it is

ordered that the hearing of this cause, upon the mo-

tion of said plaintiff for a new trial herein, be, and

the same is hereby, set for Thursday, September 26,

1907.
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And afterwards, to wit, on Thursday, the 26th da}^ of

September, 1907, the same being the 146th ju-

dicial day of the regular April term of said Court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, pre-

siding—^the following proceedings were had in

said cause, to wit:

In tlic Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 26, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO & PORTLAND STEAMSHIP

CO.

Order on Hearing of Motion for New Trial.

Now, at this day, comes the above-named plaintiff,

by Mr. Henry E. McGinn, of counsel, and the de-

fendant herein by Mr. W. D. Fenton, of counsel, and

thereupon, this cause comes on to be heard upon the

motion of said plaintiff for a new trial herein, and the

Court having heard the arguments of counsel, will

advise thereof.



184 The San Francisco and Portland S. S. Co.

And afterwards, to wit, on Monday, the 30th day of

September, 1907, the same being the 149th ju-

dicial day of the regular April term of said Court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, presid-

ing—the following proceedings were had in said

cause, to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 30, 1907.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Judgment.

A motion for a new trial having been heretofore

argued and submitted to the Couii;, and the Court,

being at this time fully advised in the premises, de-

nies said motion, whereupon Mr. Henry E. Mc-

Ginn, attorney for the plaintiff, moves in open court

for judgment upon the verdict, and it appearing to

the Court that the verdict of the jury so rendered
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in this cause on the 19th day of June, A. D. 1907, and

there is no reason why the plaintiff should not have

the judgment for which he prays, it is ordered, ad-

judged and decreed, that the plaintiff do have and

recover, of and from the defendant, a judgment in the

sum of 3050 dollars, and for his costs and disburse-

ments taxed at 49.62 dollars, and that execution is-

sue to enforce this judgment and order of the Court.

CHAS. E. WOLVERTON,
Judge.

Filed September 30, 1907. J. A. Sladen, Clerk U.

S. Circuit Court, for the District of Oregon.

And afterwards, to wit, on the 30th day of Septem-

ber, 1907, there was duly filed in said court, a

cost-bill, in words and figures as follows, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 30, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-
SHIP CO (a Corporation).
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Cost-bill.

Statement of disbursements claimed by the plain-

tiff in the above-entitled cause, viz

:

Clerk's Fees $ 22.10

Marshal's Fees 4 12

Cost in State Circuit Court

Attorney's Fees 20

Attorney's Fee for taking Depositions,

at $2.50 each

Depositions

Examiner's Fees

Referee's Fees

Witness' Fees: Solomon Peppil, 1.70,; W. D.

Birk,1.70 3 40

Total taxed at 49 62

J. A. SLADEN,

Clerk.

District of Oregon—ss.

I, Henry E. McGrinn, being duly sworn, on my
oath, say that I am one of the attorneys for the

plaintiff in the above-entitled cause; that the dis-

bursements set forth herein have been actually and

necessarily incurred in the prosecution of this suit;

and that said plaintiff is entitled to recover the same

from the defendant as I verily believe.
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Subscribed and sworn to before me this September

30, 1907.

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

[Endorsed] : No. 3108. In the Circuit Court of the

United States for the District of Oregon. Andrew

Carlson vs. San Francisco & Portland Steamship

Company. Cost-bill. Filed September 30, 1907. J.

A. Sladen, Clerk. By , Deputy Clerk.

And afterwards, to wit, on the 5th day of November,

1907, there was duly filed in said court a pe-

tition for writ of error, in words and figures as

follows, to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Petition for Writ of Error and Allowance Thereof.

The San Francisco & Portland Steamship Com-

pany, defendant in the above-entitled cause, feeling

itself aggrieved by the verdict of the jury and the
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judgment in the above-entitled action entered on the

30th day of September, 1907, for $3,050.00 and $49.62

costs and disbursements in favor of plaintiff and

against defendant, comes now by its attorneys, Wm.
D. Fenton and Ben C, Dey, and petitions said Court

for an order allowing said defendant to prosecute

a writ of error to the Honorable, The United States

Circuit Court of Appeals for the Ninth Circuit, un-

der and according to the laws of the United States

in that behalf made and provided, and also that an

order be made fixing the amount of security which

the defendant shall give and furnish upon said writ

of error, and that upon the giving of such security

all further proceedings in this court be suspended

and stayed until the determination of said writ of

error.

And your petitioner will ever pray.

BEN C. DEY,

WM. D. FENTON,

Attorneys for Defendant.

The foregoing petition for writ of error is hereby

allowed this 5th day of November, 1907.

CHAS. E. WOLVERTON,
Judge.

District of Oregon,

County of Multnomah,—ss.

Due service of the within petition for writ of error

is hereby accepted in Multnomah County, Oregon,
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this fourth da}^ of November, 1907, by receiving a

copy thereof, duly certified to as such by Ben C. Dey

of attorneys for defendant.

HENRY E. McGINN,

Attorney for Plaintiff.

Filed November 5, 1907. J. A. Sladen, Clerk U.

8. Circuit Court for the District of Oregon.

And afterwards, to wit, on the 5th day of Novem-

ber, 1907, there w^as duly filed in said court, an

assignment of errors, in w^ords and figures as

follows, to wit:

In the Circuit Court of the United States for the

District of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

.S5AN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Comes now the defendant, San Francisco & Port-

land Steamship Company, a corporation, above

named and in connection with its petition for a writ

of error in the above-entitled action alleges that there

was error on the part of the Circuit Court of the

United States for the District of Oregon in regard
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to matters and things hereinafter set forth, and the

defendant thereupon makes this, its assignment of

errors

:

I.

The Court erred upon the trial of said cause in

overruling the motion of defendant for a judgment

of nonsuit at the close of all the evidence offered or

admitted on behalf of plaintiff upon the ground, first,

that plaintiff failed to prove a case sufficient to be

submitted to the jury; second, that the proof showed

that the injury to plaintiff was caused by his own

negligence ; third, that the proof showed that the in-

jury to plaintiff was cause by the negligence of his

fellow-servant.

II.

The Court erred in refusing to instruct the jury at

the request of defendant made at the close of all the

evidence admitted upon the trial of said cause to find

and return a verdict for the defendant, for the rea-

sons, first, that plaintiff had not proved a cause suffi-

cient to be submitted to the jury particularly in this,

that the proofs did not show any negligence on the

part of the defendant ; second, that it appeared from

the evidence that the proximate cause of the acci-

dent was the plaintiff's own act in trying to jar loose

the elevator with knowledge that it was in the condi-

tion in which it then was; third, that if there was

any negligence in moving the port elevator up while

the starboard elevator was stuck, such negligence was
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tliat of the plaintiff or that of some fellow-servant;

fourth, that if there was any negligence upon the part

of Foreman Smith in attempting to jar loose the

elevator, such negligence was that of a fellow-servant

in the perforaiance of a detail of the employment.

(Bill of Exceptions, page 54.)

III.

The Court erred in refusing to instruct the jury

as requested by the defendant, as follows

:

If you find from the evidence that the plaintiff

while operating these elevators knew, or, as a reason-

ably prudent man ought to have known that these so-

called safety blocks or bumpers referred to in the evi-

dence had become detached from the beam support-

ing the starboard elevator, and that while plaintiff

was operating these elevators the starboard elevator

caught or became jammed and stationary, so that it

could not be detached by the usual or ordinary method

of operation, and plaintiff knew, or as a reasonably

pnident person ought to have known that it was so

fastened; and if you further find that the port ele-

vator was raised to the deck either by reason of the

plaintiff allowing sufficient steam to esca])e to cause

tlie same to move, or by reason of the negligence of

any co-servant of plaintiff in causing the same to

move ; and if you further find that while the elevators

were in this situation the plaintiff knew, or, as a rea-

sonably prudent man, ought to have known that tlie
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port elevator was raised to the deck while the said

starboard elevator was fastened as stated, and that

in this situation he got upon the starboard elevator

and undertook, negligently and carelessly and with-

out the exercise of ordinary care, which a reasonably

prudent person under the same circumstances would

have exercised, to jar loose such elevator by use of

a scantling or iron bar or a keg of lead, and while so

doing carelessly and negligently stood on the elevator

and the same fell by reason of the use of such force

and violence, then the plaintiff would not be entitled

to recover, and your verdict must be for the defend-

ant.

IV.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows:

If you find from the evidence that the elevator and

steam valve were under the control and management

of plaintiff in the operation of these elevators at and

immediately before the accident, and that he care-

lessly and negligently left open the steam valve and

left his lever off center, so that by reason thereof and

while the starboard elevator was so fastened, the other

elevator was raised to the top or deck, and that the

fall of the elevator was caused thereby and by the

force used by plaintiff and the foreman Smith or

either of them, and that thereby plaintiff was in-

jured, he cannot recover, and you must find for the

defendant.
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V.

The Court erred in refusing to instruct the jury as

requested by defendant, as follows

:

If you find from the evidence that while the star-

board elevator was fastened and plaintiff was at-

tempting to jar the same loose, the port elevator came

to the deck either because plaintiff or some one of

his co-servants had left the steam gauge partially or

sufficiently open to move the same, and that plaintiff

saw or as a reasonably prudent person ought to have

seen that the other elevator was raised to the top, and

plaintiff knew or ought to have known as a reasona-

bly prudent person, that if he jarred loose the star-

board elevator with the other elevator raised to the

top, the starboard elevator would fall to the hold of

the ship, and plaintiff attempted to jar the starboard

elevator loose from its fastenings and ste]3ped upon

said elevator in attempting to do so, and the said ele-

vator fell while he was standing thereon, he cannot

recover, and you must find for the defendant.

VI.

The Court erred in refusing to instruct the jury

as requested by the defendant, as fololws

:

If you find from the evidence that the direct and

immediate cause of the fall of this elevator and the

consequent injury to plaintiff was the act of plain-

tiff and his co-servant or either of them in jarring

loose or attempting to jar loose said elevator by use
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of this keg of lead, or that the absence of these so-

called safety blocks or bumpers was not the direct and

immediate cause of the fall of this elevator and the

injury to plaintiff, then your verdict must be for the

defendant.

VII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that the direct and

immediate cause of the fall of this elevator upon

which plaintiff went down, was the act of plaintiff or

any coservant of plaintiff in so leaving the lever off'

center or the steam valve partially turned so that the

port elevator thereby came to the top w^hile the other

elevator was fastened or that the absence of these so-

called safety blocks or bumpers was not the direct

and immediate cause of the fall of this elevator and

the injury to plaintiff', then you cannot find for the

plaintiff, and your verdict must be for the defendant.

YIII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

The defendant was not bound to furnish to the

plaintiff and his co-servants any particular kind or

character of elevator or appliances for the operation

of the same, and the defendant had a right to furnish

to the plaintiff and his co-servants elevators of the

kind and character described in the evidence with or
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without the so-called safety blocks or bumpers, sub-

ject, however, to this qualification, that if such ap-

pliance was imperfect, defective or in any respect

dangerous, if the plaintiff knew or as a reasonably

prudent person ought to have known of the particu-

lar kind and character of appliance or elevator, or

the absence of these blocks ; and if he appreciated, or

as a reasonably prudent ]3erson ought to have appre-

ciated and understood the dangers if any of using

such elevator, without such safety blocks or bumpers,

he cannot be heard to complain that such bumpers or

safety blocks were absent, but assumed the risks, if

any, of working with the instrumentality in the con-

dition in which he found it.

IX.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that these so-called

safety blocks or bumpers were used when used, and

were put on these beams when they were put on,

solely for the purpose of protecting the elevators

from damage by reason of their being driven against

the iron beam, and were not installed for the protec-

tion or safety of the employees engaged in operating

the same, then the defendant would not ])e liable

even though you may find that if they had been in

place the accident would not have occurred.
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X.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that the danger of

jarring loose this elevator by use of this keg of lead

by the plaintiff and the foreman while the plaintiff

was on the elevator, was obvious and of such a nature

that it could be aprpeciated and understood by the

plaintiff as well as by anyone else, and plaintiff had

as good an oportunity as anyone else of seeing and

knowing the dangers, if any, of thus attempting to

jar loose this elevator while he was on the same, and

he voluntarily attempted to jar loose this elevator in

that wa}^, he assumed the risk of the elevator falling,

and of his consequent injury, and if jon so find your

verdict must be for the defendant.

XI.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

It is not enough to entitle the plaintiff to recover

to show merely the injury or accident, and that he

received the injury while in the employ of the de-

fendant, but he must go further and prove by a pre-

ponderance of the evidence that the defendant was

negligent as charged in the complaint, and that this

negligence, if any, caused the plaintiff's injury.

Proof of the accident and resulting injury is not suffi-

cient proof to entitle the plaintiff to recover.
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XII.

The Court erred in refusing to instruct tlie jury as

requested by the defendant, as follows:

The defendant here did not guarantee or insure the

plaintiff hj using these elevators in the way and man-

ner in which they were constructed and to be operated

might not be injured thereby, nor did the defendant

guarantee or insure that these elevators in the way

and manner in which they were constructed and to

be operated were absolutely safe or free from any or

all defects. If these elevators were such as were

ordinarily used for the purposes intended and rea-

sonable care was exercised to see that they were rea-

sonably safe and suitable for the purposes intended if

they were used with reasonable care b.y the servants

m charge of the same, and these elevators were at

that time of that character, and plaintiff was injured

while trying to unfasten one of them that had been

accidentally caught, as shown by the evidence, then

plaintiff would not be entitled to recover, and you

must find for the defendant.

XIII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

The burden of proof in this case is upon plaintiff to

establish by a preponderance of evidence that the de-

fendant was negligent in some respect, as alleged in

the complaint, and that this act of negligence directly
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contributed to the injury complained of. The mere

fact that plaintiff was injured and that the injury-

was caused by this elevator becoming fastened and by

the effort of plaintiff and his co-servant to jar the

same loose, under the circumstances disclosed in the

evidence, does not entitle plaintiff to recover. The

right to recover, if at all, is based upon negligence

and not injury.

XIV.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that the defendant

in furnishing these elevators for the use of plaintiff

and his co-servants in the way and manner in which

they were at the time of the accident, was in the exer-

cise of reasonable and ordinary care, such as an or-

ordinarily prudent person engaged in that business

and furnishing elevators for that purpose would have

exercised under the same circumstances, then the

defendant is not liable, and your verdict should be

for the defendant.

XV.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find that plaintiff was negligent in any re-

spect contributing to his injur}^, even though such

negligence on his part was slight, then your verdict

must be for the defendant, though you may also find

that defendant was negligent.



vs. Andreiv Carlson. 199

XVI.

The Court erred in refusing to instruct the jury as

as requested by the defendant as follows

:

If you find from the evidence that the act of the

Foreman Smith in directing and assisting the plain-

tiff to jar loose his elevator hy means of this keg of

lead was negligence on his part, and that such negli-

gence caused or contributed to the accident, I in-

struct you that such negligence, if any, would be

negligence of a co-servant of plaintiff, for which the

defendant would not be responsible.

XVII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find that this accident to plaintiff was solely

caused by the negligence of Smith, the foreman, in

assisting and directing plaintiff to jar said elevator

loose by the use of the keg of lead, or by the negli-

gence of ])laintiff co-operating with the negligence of

Smith, in this particular instance, plaintiff would not

be entitled to recover, and your verdict nuist be for

defendant.

XVIII.

The Court erred in overruling the motion of plain-

tiff for a new trial and awarding a judgment for
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plaintiff for the sum of $3050, and $49.62 costs and

disbursements.

Dated November 4, 1907.

BEN C. DEY,

WM. D. FENTON,
Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

Due service of the within assignment of errors is

hereby acepted in Multnomah County, Oregon, this

fourth day of November, 1907, by receiving a copy

thereof, duly certified to as such by Ben. C. Dey, of

attorneys for defendant.

HENRY E. McGINN,

Attorney for Plaintiff.

Filed November 5, 1907. J. A. Sladen, Clerk U.

S. Circuit Court, for the District of Oregon.
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And afterwards, to wit, on the 5th day of November,

1907, there was duly filed in said court, a bond on

writ of error, in words and figures, as follows, to

wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, San Fran-

cisco & Portland Steamship Company, a corporation

duly organized and existing under and by virtue of

the laws of the State of California as principal, and

S. W. Hernnan of Portland, Oregon, as surety, are

held and fii-mly bound unto Andrew Carlson in the

sum of $4,000 to be paid to the said Andrew Carlson,

for the payment of which, well and truly to be made,

we bind ourselves, and each of us, and our and each

of our successors, heirs, executors and administra-

tors, jointly and severally, finnly by these presents.

Sealed with our seals and dated the 5th day of

November, 1907.
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Whereas, the above-named San Francisco & Port-

land Steamship Company has applied for and ob-

tained a writ of error to the United States Court of

Appeals for the Ninth Circuit, to reverse the judg-

ment rendered in the above-entitled cause by the Cir-

cuit Court of the United States for the District of

Oregon.

Now, therefore, the condition of this obligation is

such that if the above-named San Francisco & Port-

land Steamship Company shall prosecute said writ to

effect, and answer all damages and costs if it shall

fail to make good its plea, then this obligation shall

be void; otherwise the same shall be and remain in

full force and virtue.

SAN FEANCISCO AND PORTLAND
STEAMSHIP CO.

By JAS. H. DEWSON,
General Agent.

S. W. HERRMAN,
Surety.

State and District of Oregon,

County of Multnomah.

I, S. W. Herrman, being sworn, depose and say

that I am surety on the within bond ; that I am a resi-

dent, householder within said county. State and dis-

trict ; that I am neither an attorney nor counselor at

Jaw, clerk, sheriff or other officer of any court, and

that I am worth the sum of $8,000 over and above
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all my debts and liabilities and exclusive of property

exempt from execution.

S. W. HERRMAN.

Subscribed and sworn to before me this 5th day of

November, A. D. 1907.

[Seal] BEN C. DEY,

Notary Public for Oregon.

The within bond is hereby approved this 5th day of

November, 1907.

CHAS. E. WOLVERTON,
Judge.

Filed November 5, 1907. J. A. Sladen, Clerk U.

S. Circuit Court, for the District of Oregon.
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And afterwards, to wit, on Tuesday, the 5tli day of

November, 1907, the same being the 25th judicial

day of the regular October term of said court

—

Present, the Honorable CHAELES E. WOL-
YERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit

:

Jn the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

ANDEEW CARLSON,

Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error and Fixing Amount of

Bond.

Now, at this day, this cause comes on to be heard

upon the petition of the defendant, San Francisco

and Portland Steamship Company, for a writ of er-

ror, and for the allowance thereof, said defendant

appearing by its attorneys, Wm. D. Fenton and Ben

C. Dey, and it appearing to the court that tlie said

defendant has filed its petiton for a writ of error



vs. Andrew Carlson. 205

herein, and has therewith filed its assignment of er-

rors, it is ordered that said writ of error be and the

same is hereby allowed, and that a citation issue and

be served as by law provided.

It is further ordered that the amount of the bond

to be given by the said defendant, San Francisco and

Poi-tland Steamship Company, be fixed at the sum of

$4,000, with good and sufficient sureties to be ap-

proved by the Court, and that such bond, when so

filed, shall operate as a supersedeas bond in said

cause, which being now filed with S. W. Herrman as

surety is hereby approved.

Dated December 5th, 1907.

CHAS. E. WOLVERTON,
Judge.

Filed November 5, 1907. J. A. Sladen, Clerk U. S.

Circuit Court, for the District of Oregon.

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

November 5, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-
SHIP COMPANY.
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Order Extending Time to File Transcript of Record.

Now, at this day, on motion of Mr. William D.

Fenton, of counsel for the defendant in the above-en-

titled cause, and for good cause shown, it is ordered

that said defendant be, and it is hereby, allowed sixty

days from this date in which to file the transcript of

record in the above-entitled cause in the United States

Circuit Court of Appeals for the Ninth Circuit.

CHAS. E. WOLVERTON,
Judge.

Filed November 5, 1907. J. A. Sladen, Clerk U. S.

Circuit Court, for the District of Oregon.

Clerk's Certificate to Transcript of Record.

United States of America,

District of Oregon,—ss.

I, J. A. Sladen, Clerk of the Circuit Court of the

United States for the District of Oregon, pursuant

to the foregoing writ of error and in obedience there-

to, do hereby certify that the foregoing pages num-

bered from 3 to 155 inclusive, contains a true and

complete transcript of the record and proceedings

had in said court in the case of Andrew Carlson,

plaintiff and defendant in error, vs. San Francisco

and Portland Steamship Company, defendant, and
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plaintiff in error, as the same appear of record and

on file in my office and in my custody.

And I further certify that the cost of the foregoing

transcript is eighty-eight 30/100, and that the same

lias been paid by said plaintiff m error.

In testimony wherof , I have hereunto set my hand

and affixed the seal of said Circuit Court at Portland,

in said District, this 30th day of December, A. D.

1907.

[Seal] J. A. SLADEN,
Clerk.

[Endorsed] : No. 1542. United States Circuit

Court of Appeals for the Ninth Circuit. The San

Francisco and Portland Steamship Company (a Cor-

]joration), Plaintiff in Error, vs. Andrew Carlson,

Defendant in Error. Transcript of Record. Upon

Writ of Error to the United States Circuit Covirt for

the District of Oregon.

Filed January 3, 1908.

F. D. MONCKTON,
Clerk.
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In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

November 5, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY.

Order Extending Time to File Transcript of Record.

Now, at this day, on motion of Mr. William D. Pen-

ton, of counsel for the defendant, in the above-en-

titled cause, and for good cause shown, it is ordered

that said defendant be, and it is hereby, allowed sixtj^

days from this date in which to file the transcript of

record in the above-entitled cause in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

CHAS. E. WOLVERTON,
Judge.

[Endorsed] : No. 1542. United States Circuit

Court of Appeals for the Ninth Circuit. Order Ex-

tending Time to Docket Cause. Filed Nov. 14, 1907.

F. D. Monckton, Clerk. Refiled Jan. 3, 1908. P. D.

Monckton, Clerk.
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IN THE

Mnitrb §)tate0CircuitCourt

ofappeals

jfor t\)t 0ntt\ Circuit

SAN FRANCISCO AND PORTLAND STEAMSHIP
COMPANY, a corporation,

Plaintiff in Error,

V.

ANDREW CARLSON,

Defendant in Error.

'Brief for i^latntiff in €rror

STATEI?IE]\T

This is an action brought in the Circuit Court of the

United States for the District of Oregon, by Andrew

Carlson, defendant in error, against the San Francisco

and Portland Steamship Company, a corporation, plain-

tiff in error, to recover damages for injuries alleged to

have been sustained by the defendant in error on the 26th

day of September, 1905. The complaint, which was filed

on December 11, 1906, alleges in substance that Carlson

was .a longshoreman employed by the plaintiff in error

and engaged on the day of the accident in assisting in the

unloading of the steamer "Saint Paul." "That freight was

removed from the hold of said steamer ^Saint Paul' to



the deck of said steamer by means of two elevators. That

each of said elevators was about three feet wide, and six

feet long ; and said elevators were moved up and down by

means of wire cables, which cables were attached to a

beam, the beam being about twenty feet above the bottom

of the hold of said ship, and about eight feet above the deck

of said ship. The cables so attached as aforesaid passed

down on either side of said elevators to the bottom thereof

and immediately under said elevators, and were then

passed up again on the other side of the elevator, so as to

be between both elevators. The cable then went over a

pulley and was passed over to a drum where it was wound

up, and the elevators were made to work so that as the

cable of one elevator was wound around the drum and

such elevator was hoisted, the other cable would •un\\'ind

and lower the opposite elevator.

"Now the beams to which the cables were attached had

a flange which, when the elevators went up to the beams,

caused said elevators to be caught in the flange so that they

would not work, the cables would unwind but the elevator

being suspended from the flange would not move. To rem-

edy this defect the defendant company caused safety blocks

with rubber underneath to be attached to the beam, said

safety blocks were about eight inches below the beam, so

that the elevators could never become jammed in the beam.

On the occasion of the last trip of the 'Saint Paul' the

safety blocks of the starboard side of the ship became

detached from the beam, in some manner unknown to the

plaintiff, but which fact was kno\\Ti to the defendant, or

by the exercise of ordinary care on their part could have

been known to the defendant.



"That on the 26tli day of Septenibor, 1905, tlic star-

board elevator became caught in the flange of the beam and

remained stationary, the other elevator was raised to the

top, but this fact of the other elevator being raised was un-

known to the plaintiff at the time of his injury hereinafter

complained of; the cable as it unwound failed to lower the

elevator caught in the flange, when, as plaintiff at the in-

stance of his foreman, undertook to load the starboard

elevator, plaintiff being on said starboard elevator, said

starboard elevator fell from the beam to the hold of the

ship with plaintiff in said elevator."' (Pages 5-9, Tran-

script of Record).

Under the foregoing allegations the only negligence

which is charged against the steamship company is the

failure to replace the bumper or so-called 'safety block'

which it is alleged had become detached from the beam of

the ship. To the complaint the steamship company

answered by denying the allegations of negligence and by

setting up three separate defenses in substance as follows

:

(1) That Carlson was employed as winchman; that

at the time of the accident he was engaged in operating

one of the winches; that he so carelessly and negligently

operated said winch that the starboard elevator, which was

being elevated by said winch, became jammed, and so

negligently and carelessly operated said winch and steam

therewith as to allow the port elevator to rise to the deck

of the ship while the starboard elevator was so caught; that

in attempting to jar loose the said elevator Carlson care-

lessly and negligently stepped into said elevator while the

same was so raised and caught, and while said port eleva-

tor was raised, notwithstanding he was cautione<l not to



do so, so that when said elevator became loose it fell to

the hold carrying Carlson with it and causing whatever

injuries he sustained.

(2) That Carlson received the alleged injuries by rea-

son of the negligence of some fellow-servant in raising the

port elevator while the starboard elevator was caught, thus

allowing the starboard elevator to fall.

(3) That Carlson was an experienced mnchman; that

he had long been in the company's employ as such ; that he

had full knowledge and was familiar v>dth the structure

and condition of the elevators which were controlled by

the winch then operated by him, and of the hoisting gear

and all things connected with said elevators. That Carlson

with full knowledge that said starboard elevator was

caught, and that said port elevator was raised and that

said starboard elevator might drop, and well knowing

the hazards and risks of attempting to jar loose said ele-

vator nevertheless stepped into said starboard elevator

and undertook to jar the same loose, without making

any complaint whatever that the work was dangerous or

that the apparatus was defective, and that he thereby

assumed whatever risk of danger or injury there was

(Pag^s 15, 20, Transcript of Eecord).

These affirmative defenses were denied by the reply,

and the cause being at issue, a trial was had on the 18th

and 19th of June, 1907, before a jury, which returned into

court a verdict against the steamship company for $3,000

and costs, upon which judgment was entered against the

defendant. From this judgment the defendant appeals.

On the conclusion of the testimony offered on behalf

of the plaintiff, defendant moved the court for a judgment
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of non-suit on the ground that plaintifif had failed to prove

a cause of action sufficient to be submitted to the jury;

that the proofs showed that the accident was caused by

the plaintiff's own negligence ; that the negligence, if any,

was that of the plaintiff's fellow servant.

The trial court at said time overruled the defendant's

motion for a non-suit, and therupon defendant introduced

testimony tending to support its affirmative defenses. No

rebuttal testimony was introduced. At the close of all the

testimony in the case counsel for the defendant moved the

court for a directed verdict upon the same grounds on

which the motion for a non-suit was based, and upon fur-

ther ground that it affirmatively appeared that the negli-

gence alleged in the complaint, namely, the absence of the

bumper or safety block, was not the proximate cause of the

injury; that the proximate cause of the accident was the

plaintiff's own act in trying to jar loose the elevator with

knowledge that it was in the condition in which it then

was, and upon the further ground that if there was any

negligence in moving the port elevator up while the star-

board elevator was stuck, it was the negligence of plain-

tiff or that of his fellow servant, and that if there was any

negligence in the case other than contributory negligence

of plaintiff, it was that of a co-servant of plaintiff.

The trial court overruled said motion for a directed

verdict and also overruled a motion for a new trial, which

was argued and submitted on the 2Gth day of September,

1907.



THE TESTIilIOi\Y

The testimony taken at the trial is briefly summarized

as follows

:

Testimony Offered by Defendant in Error

Andrew Carlson, plaintiff, testified on direct examina-

tion that he had lived in Portland about eighteen years;

that he was a longshoreman; that he had previously

worked in sawmills; that at the time of the accident he

was working as longshoreman for the steamship company,

plaintiff in error; that he was supposed to be loading

trucks ; that he was sent by Foreman Smith to drive the

winch, and had been driving it that time for four and a

half hours before the accident ; that he was not the regular

winchman; that elevators were used to unload the ship;

that he had a model of said elevators which he produced

and exhibited to the court and jury; that when the ele-

vators are working one is supposed to be up and the other

down; that the starboard elevator got stuck; the blocks

fastened to the beam above the port elevator were missing

above the starboard elevator and that allowed the star-

board elevator to get stuck; thought the block had been

over the starboard elevator at one time, but it was not

there at the time of the accident ; if it had been the elevator

would not have got caught; the block kept the elevator

from going too high ; the foreman rolled a keg of lead on

the starboard elevator and witness did not see that the port

elevator was up ; the foreman told witness to take hold of

the other end of the keg of lead; he did so, and they

picked it up and struck it on the elevator two or three

times, and then the elevator fell all of a sudden.



Q. "Now if that had been in perfect order, how would

that have worked? A, There would have been four or

five inches of drop if this (port elevator) had been down."

The drop was about 12 feet; if the port elevator had been

down there would have been only three or four inches of

slack in the cable; that the model was made by witness

with the assistance of another longshoreman ; that witness

and the foreman threw the keg of lead on the elevator,

"and then took it up a few times and dropped it and then

it dropped all of a sudden." "0/i account of the keg of

lead on it and on account of the other elevator being up

that is the cause of it falling down/'

Witness did not know how the port elevator got up

there; that he was injured in the right foot and can hardly

walk upon it; that forty cents a month is deducted from

the wages of plaintiff for hospital, surgical and medical

attendance; that he was taken to St. Vincent's Hospital,

where he remained for over three months ; that he earne<l

on an average of |G5 per month; that he had not been able

to work since; that the only business he knew is that of

common labor ; that he cannot work at that for the reason

that he cannot stand on his foot any length of time (Pages

35-44, Transcript of Record).

On cross-examination plaintiff testified that the acci-

dent happened about ten o'clock in the evening; that he

had operated the winch occasionally before, probably half

a dozen times; tluit he knew how to operate it; that there

was no trouble about operating the icinch; there was a

lever between the elevators to work back and forth, and a

crank to turn the steam on; that he stood between the

elevators when he worked the winch ; that the elevators
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were three feet apart ; that there was a floor between them

;

he operated the lever back and forth as he wanted the

elevators to go up or down, and that he also had charge

of turning the steam on and off; that he understood how

to do it; that thei^e tvas no trouble about tlmt; that when

the elevator got caught witness told the quartermaster of

the ship about it, and the quartermaster took charge of it

and worked at it for awhile; then Foreman Smith came

in ; the elevator was loaded when it came up, but the load

had been taken off while it was stuck; witness knew at

the time that it v/as caught by reason of its having run

behind the flange on the beam; that the beam of the ship

was of iron, and was like an inverted railroad rail; the

flange was the same as that on the railroad rail; all the

beams have that flange on them ; witness ran the elevator

up there; that he was not an experienced ^inchman and

therefore ran the elevator too high ; hud been running it

four and a half hours that time, it hod not caught

Or stuck before; Juid never seen it stuck before; it was not

a difficult matter to get it stuck; the steam raised the

elevators; he did not get the steam off in time or put too

much steam on so it ran up and stuck so high that witness

could not knock it out with a scantling; tried to pry it

loose with a scantling; then the boss came in and he and

the quartermaster were running the port elevator up and

down a little; did not see the port elevator go up; ^^but

they were loorking there icith the steam to get it up/' They

loould raise it [the port elevator) four or five feet, and

then drop it doion; they thought they could loosen it (the

starboard elevator) that way; the men were not expected

to ride on the elevators; they were for freight only; the
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keg of lead was brought by tlie foreman ; it weighed about

300 pounds; witness saw it being rolled on the elevator;

the foreman told him to get hold of the other end of the

keg; the keg was rolled up to the elevator which stood

about six inches above the floor of the deck ; Foreman Smitli

got it on the elevator before witness took hold of it ; they

were trying to jar the elevator loose; knew they had been

working with the port elevator, but did not know it was

up ; if he had looked could have seen that the port elevator

was up, but had no time to stand and look in all direc-

tions ; the thing that knocked the elevator loose ims throiv-

ing the keg of lead on it; got on the elevator because he

thought he could not reach the keg of lead without doing

so; foreman did not tell him to get off. "Q. Now, didn't

you know that the moment you got onto that elevator with

300 pounds of lead on there for the purpose of knocking

it loose, that if it was knocked loose it might go to the bot-

tom? A. No, it would not. Q. You didn't know that?

A. It would not go

—

if this {the port elevator) hud been

where it should have been it would not have gone hut four

or five inches. Q. Tliat is to say, if the other elevator

had been down? A. Yes. Q. Then this would have

gone only four or five inches? A. That is all." That the

foreman did not warn him to keep off the elevator; there

loas plenty of light around where they loere working; no

trouble to see evert/thing; worked there for four hours, but

did not see that the blocks were missing. "Q. Did you

know what these blocks were for? A. Well, because the

elevator could not go any higher up to tlie beam. Q. Did

you know that they were put there not for the purpose of

saving men but for the purpose of preventing the elevator
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from being mashed up, being driven by you way clear up

past the beam. Wasn't that the reason for it? A. Well,

the elevators could not go too high if these blocks were

up there. Q. If it did go too high there it was liable to

break the elevator, wasn't it? A. No, it would not break

that; it would maybe get them out of shape, that is all.

Q. I mean get it twisted out of shape? A. Yes, sir."

Could not say what purpose the blocks were for, but

if they had been there elevator would not have got stuck

;

witness was standing on the elevator and with Foreman

Smith, who was standing on the solid deck, lifted up the

300-pound keg of lead three or four inches and threw it

down ; that witness could not stand on the solid deck and

reach the other end of the keg; keg was eighteen inches

long and thirteen or fourteen inches thick; did not help

put the keg on the elevator, it was in the middle of the

elevator when witness took hold of it; elevator was three

feet wide, six feet long; keg was lying crosswise of the

elevator; witness got on the elevator and took hold of

one end; the foreman stood on the deck and took hold of

the other end ; they raised it four or five inches and let it

go in order to throw the elevator loose; it did throw it

loose and it fell to the bottom, carrying witness with it;

blocks in question were six or eight inches ; they were made

of wood with rubber on the ends; were screwed to the

beams of the ship; worked the elevators there for four

hours, but did not see that the block was gone over the

starboard elevator, or that the one was still in place over

the port elevator, until after the accident; had seen the

block there before; the steamer made a round trip every

ten days ; did not remember whether the block was missing
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on the trip before the accident or not; knew what the

blocks were there for; on the day of the accident worked

as winchman for four and a half hours, but did not see

that the block was missing; elevator never got caught be-

fore. The Saint Paul caino in port every ten days during

the summer; witness had worked as longshoreman, loading

trucks alongside of these elevators, but did not know how

many times ; the quartermaster was the regular winchman

of the ship ; another longshoreman used to run the elevat-

ors, but he was not there this time; there was nothing

about the elevators that witness did not understand ; was

not an experienced winchman; no trouble to work the

elevators and take up a load; too much steam would throw

the elevators up and down pretty hard ; witness controlled

the elevators and steam; the force of the elevators de-

pended altogether on the amount of steam (Pages 45-80,

Transcript of Record).

SOLOMON PEPPIN testified that he was a longshore-

man employed by the plaintiff in error; that he had known

the defendant in error for two or three years ; that he was

present when the latter was injured on the 26th day of

September, 1905 ; that when the starboard elevator became

jammed they unloaded it and then Carlson tried to drive

it loose first with a scantling, and then with a piece of

iron; then Foreman Smith came in and said, "raise the

other elevator"; then he (Foreman Smith) rolled the keg

of lead to within two feet of the elevator and said to Carl-

son, "get hold of that other end;" witness then went to

load some trucks, but saw Carlson take hold of the keg

of lead and turned around in time to see him on the ele-

vator and to see it go down ; four men were employed on
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the elevators, but two had gone just before the accident;

the two left were witness and one John Peterson; wit-

ness then explained the working of the elevators with the

aid of the model ; the iron band over the elevator slipped

past the flange on the beam and became jammed ; the port

elevator was then raised; when one elevator comes up it

unwinds a T\are around the drum, and the wire that oper-

ates the other elevator unwinds at the same time; when

the port elevator was raised the wire on the starboard

elevator unwound and slacked down in the hold, so there

was nothing to keep it from dropping ; both elevators can-

not be up at the same time unless one of them is caught

(Pages 80-82, 85-90, Transcript of Kecord).

On cross-examination Mr. Peppin testified that at the

time Foreman Smith told Carlson to take hold of the keg

it was on the deck two feet from the elevator and Carlson

was standing about one foot from the elevator; could not

say whether Carlson was on the deck or on the elevator

when he picked up the keg, just saw him on the elevator

and saw him drop the keg ; the foreman was on the deck

;

saw that the port elevator was up and yelled to Carlson

just as the elevator went down, but the warning was too

late; there was no trouble about seeing that the port

elevator was up; witness did notknow what the blockswere

put there for, always supposed they were there to guard

against the elevators coming up too high and becoming

jammed; never operated the elevator himself; had worked

there for several years ; the object of raising the port ele-

vator was to slacken the wire so that the other elevator

could be lowered; the winchman controls the elevator,

Carlson was the winchman in this case; he turned the
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steam off with one hand and handled the lever with the

other; Carlson had been working? there for abont two

years; the Saint Paul had run there but a few months;

could not say whether Carlson had operated this winch

before or not ; the keg of lead was about twenty inches in

height, and twelve inches in diameter, and weighed from

285 to 310 pounds; the object of dropping it was to jar

the elevator loose ; the starboard elevator had been raised

about seven or eight inches above the level of the floor,

and above the bottom of the beam ; it was fastened tightly;

the flange projected about three-fourths of an inch from

the bottom of the beam ; at the time of the accident witness

was standing almost against the elevator within six inches

or a foot from it ; did not hear anyone direct Carlson not

to get on the elevator ; saw the other elevator was up and

knew that there was danger of it (the starboard elevator)

coming down; that is why witness yelled to Carlson to

get off ; the elevators are side by side, not more than four

or five inches between the two elevators; nothing to pre-

vent anybody from seeing that the port elevator was up;

not over ten seconds from the time witness saw them pick

up the keg until the elevator went down; Carlson was

standing on the elevator and had hold of the keg (Pages

90-104, Transcript of Record).

W. D. BTRKS testified that he had been a longshore-

man since 1902; at the time of the accident to Carlson,

was running a truck from the ship to the dock ; when the

elevator went down witness was standing in the opening

in the ship through which one enters from the dock ; Fore-

man Smith rolled the keg of lead out onto the elevator;

then he (Smith) asked Carlson to get hold of it and help
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him jar it loose; one of them had hold of each end of the

keg; they jammed it down
;
just as the elevator broke loose

he (Smith) yelled to Carlson to get off the elevator, but

he (Carlson) had no chance; Smith was rolling the keg

along the deck when he commanded Carlson to take hold

of it; did not notice how close it was to the elevator or

just when Carlson took hold, whether he took hold before

or after it was on the elevator ; never noticed the elevator

jammed before (Pages 105, 106, Transcript of Kecord).

On cross-examination witness testified that there were

probably one hundred men employed fore and aft on the

steamer at that time; at the particular place of the acci-

dent there may have been twenty-five or thirty men; the

men who worked the trucks brought them up alongside of

the elevator where they were loaded and then wheeled

onto the dock; there were four men to each elevator who

loaded the freight onto the trucks ; had not paid particular

attention as to who was operating the 'v\inch at the time

;

attention was first called to the trouble because no freight

was coming up; saw that the elevator was stuck; there

were several of the men jumping around trying to figure

out some way to get it loose; the first thing witness saw

was when they brought out the keg of lead; the keg

weighed about 300 pounds, and was about eighteen or

twenty inches long and twelve or thirteen inches in diam-

eter ; the elevator was four or five inches above the floor

;

Smith was standing on the deck holding one end of the

keg; Carlson on the elevator holding the other end; they

raised it up six or eight inches, and let it down three or

four times; Carlson was standing about the center of the

elevator; witness did not look at the other elevator; did
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not hear anyone tell Carlson to get off; could not use the

lead without getting on ; nobody told him to get off (Pages

106-111, Transcript of Record).

Solomon Peppin, recalled, testified that four men were

engaged that night in unloading the elevators, but that

two were so engaged when the accident happened; that

Carlson, in addition to operating the winch, was helping

them load trucks (Pages 114, 115, Transcript of Record).

On cross-examination witness testified that tvhile the

starboard elccator wa,s stuck they unloaded five or six

kegs of lead from the port elevator; that the port elevator

was on a level with the deck, and stayed there while the

other elevator was stuck, and until after the accident hap-

pened; did not know who operated the winch to bring up

the port elevator while the other one was stuck; did not

remember whether the port elevator came up slowly or

fast (Pages 115-119, Transcript of Record).

Dr. Charles Cordner testified as to the nature of the

injuries (Pages 83-84, Transcript of Record).

Te§timony Offered by Plaintiff* in Error

E. W. MASON testified that he is a master mariner in

charge of the steamer Costa Rica ; was not present at the

accident; was chief oflficer on the Saint Paul at the time

of the accident and was familiar with that ship and T\ith

the elevators operated by Carlson ; duties as chief oflScer

were to look after the welfare of the ship, and to have an

eye around the freight. "Q. Well, these elevators were

familiar to you and the way in which they were operated

at the time? A. Yes. Q. I will ask you to state to the

jury or explain to the jury what these blocks were put in
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there for, if they were put in, that were called 'safety

blocks' by some of the witnesses, what was their purpose?

A. They were put there for the protection of the elevators.

Q. And when were they installed, if you know? A.

About two months after the ship had made her first run

up here; that is, she had been running from Portland to

San Francisco for two months, then loe installed, as I

call them, the bumpers, which would be the proper name

for them. Q. They are bumpers simply? A. Yes."

The elevators run up and down on steel rods fastened along

the sides, and the bumpers were fastened to these slides;

beams of the ship were rounded off on the bottom so that

there were no sharp corners ; there was a sort of lip formed

by this rounding off, probably a sixteenth of an inch on each

side; tvitness loas on the ship for the eight months that

she ran to Portland; had never seen the elevators jammed

before, neither before the bumpers were put on nor after

they were put on, until this accident; object of the bumpers

toas to protect the top frame of the elevators, so that they

would not go on against the iron but against the wood; the

bumpers were made of hard wood, with rubber on the

bottom ; they were six inches square and eight inches long

;

was not present at the time of the accident and knew noth-

ing of the bumper being off (Pages 119-125, Transcript of

Record).

On cross-examination witness testified that no inspec-

tion was made by him of the elevators in San Francisco

nor on the trip to Portland, that it was impossible to get

to the elevators on account of the ship being full of cargo

;

made no examination before the men went to work for the

same reason ; could not say whether the bumpers were in
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place or not; the biinipers were not replaced after the

accident (Pages 125-127, Transcript of Record).

PETER SMITH testified that he was in the employ

of the plaintiff in error; on the day of the accident to Carl-

son that he came on the deck at the time the elevator

was stuck ; that he saAV Carlson working at the elevator

with a scantling of 2x4, trying to get it loose; witness went

to help him and tried to break it loose with an iron bar;

then asked Carlson to give him a hand with a keg of

lead; told Carlson to "stand clear of the elevator, not to

get on the elevator;" Carlson had been on the elevator

with a scantling; it was when they had hold of the keg

of lead that witness told Carlson not to stand on t?ie ele-

vator; rolled the keg up to the elevator, told Carlson to get

hold of the other end, and dropped the keg on the elevator

;

Carlson stepped on the elevator at the same time he

dropped the keg; thrcAV the keg only once; did not order

port elevator to be raised; the port elevator was up;

witness saw freight bcinc/ taken from the port elevator

while the starboard elevator w<is jammed, and tvhile they

tvere trying to get it loose; explained working of elevators

;

with the lever off center and a little steam on the elevator

would raise gradually ; no one else but Carlson operated, the

lever at this time; he was not a regular winch driver; the

regular man was not there that day ; Carlson had operatetl

the winch a number of times before the time of the acci-

dent; the bumpers were not put there for the purpose of

stopping the elevators, they loere stopped by turning of

the steam; if the bumpers were not there the frame of the

elevators would bend against the top; did not notice that

the bumper was gone; worked mostly on the dock, and
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not on the ship ; was general foreman ; saw Carlson using

an iron bar or something trying to pry the elevator loose.

"Q. Did you tell him not to get on? A. I told him to

stand clear of the elevator when I got hold of that keg of

lead. Q. To stand clear of the elevator? A. Yes, to

stand clear of the elevator, Q. When did you tell him that

with reference to the time he took hold of the keg? A.

That was probably half a minute before he lifted up the

keg." (Pages 127-137, Transcript of Record).

Upon cross-examination witness testified that he was

general foreman in the employ of the San Francisco &

Portland Steamship Company, and was such on the day

of the accident to Carlson; the accident happened some

time after supper; there were about two men on the deck

when the accident happened; Carlson was operating the

elevators, that was all; he was never asked to help load

freight as Mr. Peppin had testified; when the regular

winchman was there Carlson was loading trucks ; witness

first helped Carlson with the scantling and then told him

to give a hand on the keg of lead ; rolled it to the edge of

the starboard elevator; witness then showed with aid of

model how the keg was lying. "Q. Did you ask him to take

hold of it here? A. I did, yes, sir. Q. Is it not a fact

it was lying across here? A. No. Q. So the only way

he could get hold of it was to get on there with it? A.

No, sir, it was lying here. Q. You are positive of that?

A. I am positive of that." * * * Q. Wasn't it

necessary for him to get on tluit elevator to do what you

told him to do? A. No, sir. Q. It tms not? A. No,

sir/' Did you not call to Carlson to look out; port ele-

vator was carried up with steam; did not know whether
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Carlson brought it up or not. "lie (Carlson) must

have reversed that lever and let a little steam on, and

it came up any\s'ay; that is the only way I can see how

the elevator came up" ; saw them taking freight of¥ of the

port elevator at the time the keg of lead was rolled over;

wanted the elevator to fall, as that was the onh^ way to

get it down ; did not notice port elevator up when they were

on there with the scantling; knew that throwing the lead

on would cause the elevator to fall to the bottom. (Pages

137-146, Transcript of Record).

On re-direct examination witness testified that he got

five cents more an hour than Carlson ; was paid by the

hour, like any other longshoreman; both (witness and

Carlson) members of the same union, and were at the time

of the accident; simply worked there as a longshoreman

having charge of the men that were doing the work ; duty

was to get the ship unloaded and loaded; had to see that

things were moving; when he saw the elevator stuck he

undertook to help Carlson loosen it (Pages 146-7, Tran-

script of Record).

JOHN PETERSON testified that he was present at the

time of the accident to Carlson ; that he was loading trucks

with Mr. Peppin; that Carlson ran the elevator too high

and it jammed under the beams; Carlson did not shut

off the steam in time; witness then illustrated with model

the operation of the lever and steam wheel ; elevators are

two or three feet apart ; if the rod is oi¥ center and steam

is on the elevator will rise; stood and looked at the port

elevator when it came up; it came up slowly and as soon as

it was up witness started to loading a truck ; coiihl not say

wluit mudc tJw port elevator come up unless the steam was
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not shut off tighthj. ''There uxis nohodi/ here {at tJie

lever) at all." Smith and Carlson were trying to roll the

keg of lead on the starboard elevator; Carlson first tried

to pry the elevator loose with a scantling ; then Smith told

him to get the keg of lead; did not see them put the keg

on the starboard elevator, back was turned to them at

the time; did not see Carlson on the elevator before it

dropped; looked around just in time to see it drop; Carl-

son was in the middle of the elevator ; elevator was about

3x5 :6 inches ; keg was about 12 inches in diameter and 20

inches long, and weighed about 200 pounds ; did not hear

anything said by Smith to Carlson, was busy unloading

port elevator; the elevator h<id been stopped about fifteen

or twenty minutes before Smith came in (Pages 148-156,

Transcript of Eecord).

On cross-examination witness testified that he did not

tell anybody that the port elevator had come up unex-

pectedly because the steam had not been shut off until long

after the accident ; nobody took his statement in writing or

at all, was not interviewed by anyone until about two

Aveeks before the trial (Pages 156-158, Transcript of

Record).

POIJ^T^i AIVD AUTUORITIEIS

I.

The court erred in overruling the motion of plaintiff in

error for a judgment of non-suit, and in refusing to direct

a verdict for plaintiff in error.

(a) The evidence, as a matter of lav\^, fails to show

that the accident was caused by any negligence of the

plaintiff in error.
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(b) The evidence affirmatively shows tliat the negli-

gence alleged and proven, if any, was not the proximate

cause of the accident or injury to defendant in error,

(c) The defendant in error was guilty of contributory

negligence.

(d) The negligence, if any, which caused the accident,

was that of a fellow-servant of the defendant in error.

(Pages 190-191, Transcript of Kecord.)
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II.

The court erred in refusing to give the instructions re-

quested and specifically set out in assignftient of errors

Nos. Ill, IV and V (Pages 191, 192 and 193, Transcript of

Record). The general charge failed to cover these re-

quests, and each instruction correctly applied the law of

contributory negligence to the facts to be found by the

jury.

III.

The court erred in refusing to give the instructions re-

quested iind specifically set out in assignment of errors

Nos. VI and VII (Pages 193, 194, Transcript of Record).

The instructions were necessary to enable the jury to deter-

mine the proximate cause of the accident, if the question
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was for the jury at all. The instruction given by the court

was too vague and general in this respect, and was a mere

definition of the term "proximate cause."

IV.

The court erred in refusing to give the instructions re-

quested and specifically set out in assignment of errors

Nos. VIII-X (Pages 194-195, Transcript of Record). The

general charge does not cover these instructions, and the

doctrine of assumption of risk is stated simply in the

abstract, while it should have been applied to the concrete

facts. The rule of law sought to be invoked by the requests

refused is sound, and the instructions correctly state

the rule and its application to the facts of the case.

V.

The court erred in refusing to give the instruction

quested and specifically set out in assignment of errors

No. IX (Page 195, Transcript of Record). The absence

of these so-called "safetj- blocks" was wholly immaterial

if their presence was merely to protect the elevators in use,

and not to protect the employees.

Johnson v. Armour; 18 Fed. 490.

VI.

The court erred in refusing to give the instructions

requested and specifically set out in assignment of errors

Xos. XI, XII, XIII and XIV (Pages 196, 197 and 198,

Transcript of Record). Each instruction stated a rule of

law applicable to the case. The employer is not an insurer
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and the court should have so instructed. The accident

raised no presumption that the employer was negligent.

Ordinary care is the test of the employer's liability.

VII.

The court erred in refusing to give the instruction

requested and specifically set out in assignment of errors

No. XV (Page 198, Transcript of Record). This instruc-

tion was intended to instruct the jury that it could not

find a verdict by comparing the negligence of the parties.

The doctrine of comparative negligence does not obtain in

this jurisdiction, and the court should have so instructed.

VIII.

The court erred in refusing to give the instructions

requested and specifically set out in assignment of errors

Nos. XVI and XVII (Page 199, Transcript of Record).

The court should have instructed the jury that Foreman

Smith, in the acts done or omitted by him, was the fellow-

servant of defendant in error, and that if his acts were the

cause of the accident, plaintiff in error was not liable.

Negligent directions or commands of a foreman as to the

details of the business are the negligence of a co-servant.

ARGUinEI^T

Aside from the instructions requested and refused,

which will be discussed briefly later, there are but two

questions we desire to present at length in the argument of

this case. They are, first, was the failure to replace the

bumper or block above the starboard elevator after it had
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become detached a negligent omission on the part of the

defendant company? Second, if so, was that omission the

proximate cause of the alleged injury to the plaintiff?

These two questions are so closely allied that they

will be considered together as a common gTound on which

either the non-suit or the directed verdict requested by

the defendant could very properly have been based. Cer-

tainly if, after a thorough consideration of the evidence

either one of the two questions can be answered negatively,

the plaintiff in error must prevail.

There is no dispute between the parties litigant as to

the material facts in this case. The witnesses for both

plaintiff and defendant testified in the main to the same

state of facts. This is particularly true of the facts which

have to do with the one allegation of negligence on which

plaintiff bases his case, namely, the absence of the bumper,

or as he terms it, "safety block," from above the starboard

elevator. The failure to provide this block of wood is the

only negligence complained of in the pleadings. The fact

that it was not in place is not disputed. All of the wit-

nesses produced by either party agreed that it had been

in place at some time previous, but that at the time of the

accident it was not there. But can it be said that the

defendant's failure to keep it there was a negligent omis-

sion, or was the defendant guilty of neglect of any duty

owed to its employes by allowing this block to become re-

moved? The general rule can safely be stated that the

employer is bound to take ordinary and reasonable care

to furnish his employe with tools, machinery or appli-

ances sufficient and suitable for the work which is to be

done, and he is also bound to make from time to time such
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reasonable repairs in his machinery, appliances or prem-

ises as to enable his employes to continue to use them

safely bj' the exercise of reasonable care on their part. As

to whether or not there was any breach of this duty shown

upon the part of the defendant in this case can best be de-

termined by an examination of that e\idence in the case

which shows the purpose for Avhich these bumpers were

installed.

The plaintiff himself testified (Page 69, Transcript of

Record) as follows: *'Q. If it (the elevator) did go too

high there it was liable to break the elevator, wasn't it?

A. No, it would not break that, it would maybe get them

out of shape, that is all. Q. I mean get it twisted out

of shape. A. Yes, sir. Q. And these blocks were put

there for that purpose, weren't they? A. I could not say

what purpose they were put there for, but if they had

been there it would not have got too high." It is apparent

from this testimony of the plaintiff that he did not seem

to know wliat purpose these blocks were to serve. The

only direct testimony on that particular feature of the

elevators was that of Captain E. W. Mason, who testified

as follows : "Q. What was your office on the Saint Paul?

A. Chief officer. Q. And as chief officer what were

your duties. A. Well, to in a way look out for the wel-

fare of tlie ship in general, and to have an eye around

the freight. Q. Well, these elevators were familiar to

you, and the way in which they were operated at the time?

A. Yes, sir. Q. I will ask you to state to the jury, or

explain to tlie jury what these blocks were put in there

for, if they were put in, that were called safety blocks by

some of the witnesses, and what was their purpose? A.
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They were put there for the protection of the elevators.

Q. And when were they installed, if you know? A.

About two months after the ship had first made her run

up here, that is, she had been running from Portland to

San Francisco for two months; then we installed, as I

call them, the bumpers, which would be the proper name

for them." (Pages 120, 121, Transcript of Record). "Q.

What was the object now of these bumpers, you say? A.

To protect this part of the elevator, the frame of the

elevator? Q. The frame? A. Yes, sir; the top frame

of the elevator. Q. So they would not go against the

iron, but against the wood? A. That is the idea,"

(Pages 123, 124, Transcript of Eecord).

The facts then are that these bumpers were not placed

above the elevators at all until the ship had been on the

San Francisco and Portland run for two months, and they

were then put in not as a safety device for the protection

of human life, or for the prevention of injuries to em-

ployes or others. Not one of the witnesses ever saw this

elevator jammed behind the beam, either before or after

the blocks were installed, and none of them ever heard of

it being so caught until the time of this accident. The

simple purpose of these blocks was to protect the frame

of the elevator from becoming bent and broken. Can it

then be said that the company omitted any duty to care

for the safety of its employees by failing to replace a block

that was intended solely as a protection to an elevator

which was used for no other purpose than to carry freight,

and which the plaintiff himself testified was for freight

only and on which the employes were not supposed to ride?

(Pages 60, 61, Transcript of Record).
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We submit that the only possible result that the human

mind could reasonably anticipate or even conceive to hap-

pen from the absence of this block would be the twisting

or bending of the upper frame work of the elevator, or its

being jammed into the beam and becoming caught there.

Can it be said that the employer in a case of this kind

is to be held to that foresight or perception which neces-

sitates his anticipating anything beyond the injury to the

elevator or at most beyond its becoming caught? Must he

anticipate negligence on the part of his employes, and be

expected to provide against every conceivable negligent act

that his employees might be able to commit? Or rather, is

he not entitled to rely upon the probability that they will

use reasonable care in performing the work they have to

do, whether that work be operating the elevator, repairing

it in case it should become broken, or in loosening it in

case it should become jammed? It must be remembered

that these elevators were safely and effectually operated

without any bumpers at all for months and months from

the time the steamer Saint Paul was first built uutil two

months after she had been put on the Portland run, and

that no one ever heard of the elevators becoming caught

behind the beam at any time until the time of this acci-

dent. So in fact the only result that the defendant could

reasonably expect to follow the removal of the block would

be the bending of the upper frame of the elevator—the

very thing which its installation was intended to prevent.

The fact that it became jammed behind the beam was noth-

ing more or less than a simple accident for which no one

was responsible, and the happening of which cannot, under
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any of the testimony in the case, be said to be the result

of any negligence on the part of the company.

We respectfully submit that as a matter of law and

in view of the testimony, that the omission cannot be said

to be a negligent one.

But even if said omission could be considered negli-

gence on the part of the steamship company, and from

such negligent omission the elevator became jammed, that

could avail the plaintiff nothing for the reason that no

harm could possibly come to the plaintiff with the elevator

in that stationary position, unless some other act or agency

which could not be expected or conceived, had entered into

the situation. This brings us squarely to the question as to

whether or not the absence of the bumper or "safety block"

(granting for the sake of argument that its absence was

a negligent omission), was the proximate cause of the

accident.

It is a most elementary principle in the law of negli-

gence that an act or omission, no matter how flagrantly

negligent it may be, must be proved by positive evidence

to have been the proximate cause of the injury before lia-

bility therefor will attach to the one guilty of said negli-

gent act or omission. In this case the block was missing

;

the plaintiff had control of the lever and steam power

which operated the elevators ; he had been operating these

elevators in the condition in which they then were for four

and a half hours and had experienced no difficulty, a fact

which would indicate that they could be operated safely

in that condition ; in fact, he did not in all that time notice

that the block was missing (Pages 75, 76, 77, Transcript of

Record). Nor did anyone else know that it was missing,
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nor was there any testimony to indicate that this block

had not been gone for two or three or four weeks. Yet

freight was unloaded and loaded during all that time, and

there was so little need of these blocks for any purpose

that no one had even noticed that the one over the star-

board elevator was missing. It would seem, then, that had

the plaintiff been using reasonable or ordinary care in the

handling of the winch and steam valve with which the

elevators were operated, that the elevator would never have

been jammed behind the beam. It was his own careless

operation of tlie winch and machinery, which he testified

he understood and Avhich he could handle without diffi-

culty (Pages 40, 79, Transcript of Record), that caused

the elevator to go up against the ceiling with force great

enough to jam it behind the beam and to cause it to hang

there, something that it had not been known to do at any

time before.

However, let us concede that the defendant had been

negligent up to the time that the elevator became caught,

and that it was through its alleged negligent omission of

the bumper that the elevator became fastened. We then

have the elevator at a standstill. It could do no harm to

anyone as long as it was in that position, and it was bound

to remain stationary until some force set it in motion.

The alleged negligence, it must be remembered, and the

only negligence attributed to the defendant in this case

is in its failure to replace the bumper or "safety block."

There is no negligence charged for any act of the steamship

company, its agents or employees, after the time when

the elevator became caught. The testimony clearly shows

that when the elevator became caught and stationary that
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the negligent omission, if it be negligent, had spent its

force; it had caused all the damage it could cause to any

person or to anything; that the elevator was then in a

condition of disuse; that its condition and the attending

dangers were apparent to everyone, especially so to plain-

tiff (see pages 50, 51, Transcript of Eecord), and that

any in^'u^y which could come to plaintiff after that time

wa* bound to be tho result of carelessness or negligence

on the part of the plaintiff, who took upon himself a new

^asl" of rut'^iu'T t^e bro^'en elevator into running order,

or t^^.e re'jult of neG"li£cencp on the part of those fellow-

servants Y ho were assisting him in this new task. Whether

the proximate cause of the accident to plaintiff was the

raising of the port elevator; whether it was the negli-

gence of the plaintiff in standing on the elevator while

the keg of lead was thrown down ; whether it was the negli-

gence of Smith or some other fellow-servant; whether it

was the negligence of the plaintiff in leaving the steam

partially on so that the port elevator came up ; or whether

it was a combination of some or all of these forces ope-

rating together that caused the accident, is, for the present

argument at least, no concern of the defendant for the

reason that no negligence is charged against the company

in respect to any of these acts. The absence of the block

or the jammed condition of the elevator was nothing more

than a mere condition, of which the later acts of plaintiff

or his fellow-servants, acting as an independent agency,

took advantage. And that condition was one of which

plaintiff and his fellow-servants were well aware, and

with the dangers of which they were thoroughly familiar.

The elevator remained caught and in a stationary condi-



33

tion for a p.eriod of more than twenty niinues, the only

testimony on tliat fact being that of John Peterson, who

testified (page 154, Transcript of Record), that the eleva-

tor had been stuck for fifteen or twenty minutes before

Foreman Smith came onto the ship from the dock. All

of the witnesses testified that after Smith came on the

ship the port elevator was raised and a load taken from

it, so that it is safe to say that the elevator was caught

for over twenty minutes.

Before taking up a discussion of the general principles

underlying the law on proximate cause, we would at this

point respectfully call the attention of the Court to a few

cases wherein a state of facts existed similar to those in

the case at bar.

In the case of Cavanaugh v. Centerville Block Coal

Co., decided by the Supreme Court of Iowa in October,

1906, and reported in 7 L. R. A. (n. s.) 907, a car in a

mine became derailed by reason of a defective track main-

tained by the defendant. In attempting to place the car

back on the track the plantiff pinched his fingers between

the car and an implement which he employed for that

purpose. The court held that as a matter of law defendant

icas entitled to a directed verdict on the ground that the

negligence of defendant in alloioing its track to remain in

had repair icas not the proodmate cause of the injury to

plaintiif. In its opinion the Court said

:

"The proximate result of the defect in the track had

been completely reached when the car became derailed.

What was subsequently done had no immediate causal

relation with the defect which produced the derailment.

If it had appeared that the derailment was due to the
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negligence of plaintiff lie would not have thereby been

precluded from recovery if the company were chargeable

with negligence in what subsequently took place. The

defective track was not even the condition which led to

the injury of the plaintiff. The condition immediately

attending or preceding the injury was the derailed car,

and the defect of the track was therefore nothing more

than the cause of a condition."

So in the case at bar the absence of the bumper or

block v\'as not even the condition which led to the injury.

The condition was the suspended starboard elevator, and

that was a mere condition which could do no harm until

taken advantage of by some intervening force or human

agency.

The facts in the case of Conley v. Express Co., 87 Me.

352, were as nearly those of the case at bar as one could

reasonably expect to find. In defendant's warehouse the

iron track on which ran the wheels of a sliding door was

in a defective condition, some of the screws which held

it in place having come out, thus allomng the track to

become loose. Plaintiff, who was employed in the ware-

house, could not close the door on account of the defect

in the running gear. He undertook to close it by stand-

ing on a box and, with the aid of a fellow-servant, pushing

against the door. When the door moved the plaintiff lost

his balance, fell and was injured. The Supreme Court,

in affirming the judgment of non-suit granted by the court

below, said

:

"But the more radical and fundamental objection is

that there was no casual connection between the defective

condition of the door-hanger and the plaintiff's injury.
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The injur}' was not the ordinary or probable result of

the defect in the hanging of the door, but was due to a

wholly unlooked for and unexpected event which could

not reasonably have been anticipated or regarded as likely

to occur. The defect was not the real or proximate cause

of the injury. It was not a cause from which a man of

ordinary experience and sagacity could foresee that such

a result might probably ensue. It was simply the oppor-

tunity for the operation of the true cause—his own want

of proper care; or the occasion for a purely accidental

occurrence causing damage without legal fault on the

part of anyone ; for pure accidents have not yet been elimi-

nated from the facts of human experience. The evidence

fails to establish any liability on the part of the defend-

ant company."

In June, 1907, the Supreme Court of Utah, in the case

of Edgar v. Rio Grande Western Ry. Co., reported in 90

Pac. 745, in affirming a judgnient of non-suit used the

following language

:

"The important question, therefore, is : Was the leav-

ing of the switch unlocked the proximate cause of the

derailment of the engine in question? We think this

question must be answered in the negative. The evidence,

we think, conclusively shows that the unlocked condition

of the switch was not the proximate cause of the death of

the deceased, nor did it in any manner contribute thereto.

The record shows that, before the continuity of the rails

on the main line was broken by the misplacement of the

switch between 11 o'clock A. M. and 3:20 o'clock P. M.

on the day in question, the main track where it passed

the switch was 'absolutely safe, even if the lock were
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unlocked, so far as the trains passing over it was con-

cerned' ; that ^no train running over the rails could throw

it out'; and that it would require an exertion equivalent

to from 50 to 75 pounds to throw open the switch and

thereby break the continuity of the rails on the main line.

Under these conditions it is evident that the unlocking

of the switch and leaving it in that condition could not

in any degree have rendered the track dangerous or unsafe

for the passage of trains ; for, had it not been for the sub-

sequent and independent act by which the switch was

turned, and the continuity of the rails on the main track

thereby broken, the accident in all probability would not

have happened. In other words, there was not such an

unbroken connection between the leaving of the switch

unlocked and the subsequent misplacement of the rails as

to make it one continuous operation. And even if it be

assumed, for the purposes of this case, that the unlocking

of the switch in the first instance was a cause without

which the accident would not have occurred, it was at

most a remote cause; the direct and proximate cause of

the accident being the subsequent misplacement of the

switch."

In the case of Seccombe v. Detroit Electric Ry. Co.,

133 Mich. 170, the plaintiff was a street railway motor-

man and was injured by a collision with a car which was

being backed on the same track on which his car was

being operated, for the purpose of obtaining relief for a

car which had been derailed by reason of a defect in the

track. The Court said: "The alleged defect was that

there was a worn rail or point of a switch at the "Y"

which on some occasions had derailed the cars. The worn
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rail was not the proximate cause of the injury, if it was

a remote one."

The Alabama Supreme Court (March, 1907), in Crow-

ley V. City of West End, reported in 10 L. R. A. (n. s.),

801, held that one injured by being knocked down by a

horse which he is attempting to assist after it has fallen

because of a defect in a highway, cannot recover for the

injury, since it is not the proximate result of the defect.

The trial court in this case sustained the demurrer to the

complaint, holding as a matter of laio that the negligence

complained of was not the proximate cause of the injury,

and the ruling was affirmed on appeal.

In the case at bar there is no dispute as to the mate-

rial facts, and the defendant maintains, as it did in the

court below, that it was the duty of the trial court, under

the undisputed facts as shown by the testimony in the

case, to decide the question of proximate cause as a mat-

ter of law, and to take the case out of the hands of the

jury either by granting a non-suit or by directing a verdict

for the defendant. The cases which we have cited and

from which we have just quoted would seem to be decisive

of the question, but we now wish to refer to others which

present more fully the general principles underlying the

question of proximate cause as applied to states of fact

similar to the undisputed facts in the case at bar.

The general rule as to proximate and remote cause is

laid down in Thompson on Negligence, Vol. 1, Sec. 50, as

follows

:

"These views bring the question back to the principle

that negligence is the failure to exercise the ordinary care

of prudent men under all the attending circumstances.
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It follows that the negligence of a i>erson cannot be the

proximate cause of a harm to another following it, unless,

under all the attending circumstances ordinary prudence

would have admonished the person sought to be charged

with the negligence that his act or omission would prob-

ably result in injury to some one. The general test as to

v.'hether negligence is the proximate cause of an accident

is therefore said to he ichether it is such that a person of

ordinary intelligence should have foreseen that an axycident

was liable to he produced therehy. Proximate cause is,

therefore, probable cause, and remote cause is improb-

able."

We would respectfully call the especial attention of

the Court to the case of Cole v. German Savings and Loan

Society, 124 Fed. 113, 63 L. K. A. 416, in which the Circuit

Court of Appeals for the Eighth Circuit undertakes a

careful and extended discussion of the question of proxi-

mate cause as applied to facts similar to those in the case

at bar. In that case the defendant negligently allovred

its elevator door to stand open from one to ten inches;

plaintiff entered the hallway of defendant's building when

a boy hurried past her and pushed the sliding door back

as far as it would go. The plaintiff supposed this boy

was the operator of the elevator and stepped in, with the

result that she fell to the bottom of the shaft and was

injured. In its very well considered opinion the Court

speaks as follows:

"An injury that is the natural and probable conse-

quence of an act of negligence is actionable, and such an

act is the proximate cause of the injury. But an injury
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which con hi not have been foreseen nor reasomihhj antici-

pated as tlie probable result of an act of negligence is not

actionable, and such an act is either the remote cause, or

no cause whatever, of tJie injury. An injury that results

from an act of negligence, but that could not have been

foreseen or reasonably' anticipated as its probable conse-

quence, and that would not have resulted from it, had

not the interposition of some new and independent cause

interrupted the natural sequence of events, turned aside

their course and produced it, is not actionable. Such an

act of negligence is the remote and the independent inter-

vening cause is the proximate cause of tlie injury. A nat-

ural consequence of an act is the consequence which ordi-

narily follows it—the result which may be reasonably

anticipated from it. A probable consequence is one that

is more likely to follow its supposed cause than it is to

fail to follow it."

The preceding statement unquestionably embodies the

true rule as laid down in all of the numerous autliorities

heretofore cited in this brief. Applying the rule so stated

to the case at bar, we submit that the defendant could not

have been expected to "have foreseen or reasonably antici-

pated as the probable consecjuonce" of the absence of the

block over the starboard elevator the negligent act of

plaintiff in getting on the elevator and the resulting injury.

Pollock, in his work on Torts, pagc^ 30 and 37, has

said:

"A reasonable man can be guided only by a reason-

able estimate of probabilities. If men went about to guard

themselves against every risk to themselves or others which
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might by ingenious conjecture be conceived as possible,

human affairs could not be carried on at all."

In the case last cited, Judge Sanborn of the Eighth

Circuit, discussing the proposition as to whether the ques-

tion of proximate cause be for the court or for the jury,

says:

"Counsel earnestly invoke the rule announced in Rail-

way Co. V. Kellogg, 94 U. S. 469, 474, 476, that the ques-

tion, what is the proximate cause of an injury? is ordi-

narily a question for the jury, and they strenuously

maintain that the Circuit Court erred because it refused

to submit the question which has been considered to the

jury upon the trial below. There is, however, always a

preliminary question for the judge at the close of the

evidence before a case can be submitted to the jury, and

that question is not whether or not there is any evidence,

but whether or not there is any substantial evidence upon

which a jury can properly render a verdict in favor of

the party who produced it. The burden of proof is upon

the plaintiff in an action for personal injury to establish

the fact that the acts of negligence of which he complains

were the proadmate cau^e of the injury suffered, and if, at

the close of the testimony in a trial for personal injury,

there is no substantial evidence upon which a jury can

properly find that the negligence charged was the proxi-

mate cause of the hurt sustained, it is the duty of the court,

as it is in a like condition of the evidence in the trial of

every other issue of fact, to instruct the jury to return a

verdict for the defendant." (Citing authorities).

The Circuit Court of Appeals for the Seventh Circuit,

in the case of Goodlander Mill Co. v. Standard Oil Com-
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pany, 63 Fed. 400, 405, speaking tlirougli Judge Jenkins,

used the following language:

"The remote cause is that cause which some inde-

pendent force merely took advantage of to accomplish

something not the probable or natural effect thereof. The

absence of the valve was doubtless in a sense a cause of

the injury—an antecedent cause, but, where the negligent

act is not wanton or malum in se, the law stops at the

immediate, and does not reach back to the antecedent

cause. The causal connection between the negligence and

the hurt is interrupted by the interposition of an inde-

pendent hunmn agency; and, as Mr. Wharton expresses

the thought, 'the intervenor acts as a non-conductor and

insulates the negligence.' The test is: Was the interven-

ing efficient cause a new and independent force, acting

in and of itself in causing the injury and superceding the

original wrong complained of, so as to make it remote in

the chain of causation, although it may have remotely

contributed to the injury as an occasion or condition?

Here the gas company gave the negligent act a mischievous

direction. If but for such interposition the defendant's

negligence would have produced no injury, the causal

connection is broken, because the intervening act made

the act of negligence, otherwise innocuous, operative to

injury. The injury must be the natural and probable

consequence of the negligent act, and such as ought to

have been foreseen in the light of attending circumstances.

Ry. Co. V. Kellogg, 94 U. S. 469. There the Court says

:

'The question always is, was there an unbroken connection

between the wrongful act and the injury—a continuous

operation? Did the facts constitute a continuous succes-
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sion of events, so linked together as to make a natural

whole, or Avas there some new and independent cause

intervening between the v\rong and the injury?'

"The negligent omission of the valve did not neces-

sarily set the other causes in operation. It was the inci-

dental cause, or the instrument of a superior and con-

trolling agency, and was therefore not the proximate and

responsible one. If the owner of a magazine in which

gunpowder is stored should carelessly leave open its door

and a responsible human being should enter with a lighted

candle, knowing of the presence of the gunpowder, and

an explosion should ensue, could it be affirmed that in any

legal sense the careless act of leaving open the door was

the cause of the explosion? So here the gas company

had received this oil into its possession. It was entirely

harmless in and of itself. The natural and probable con-

sequence of the negligent act and ommission charged upon

the defendant vras the leakage and loss of the oil. The

omission of the valve did not render it dangerous. If not

interfered with the omission of the valve had no tendency

whatever to produce the injury complained of. * * *

We cannot say tliat the negligent omission of the valve

'necessarily set the other causes in operation'; nor can

we say that the injury was the natural and probable con-

sequence of the negligent act. In marshaling the prob-

able consequences which ordinary sagacity should have

foreseen as probably resulting from the omission of the

valve, it would, as we conceive, appear unlikely and abnor-

mal that this injury should result. We are of the opinion

that the intervening and independent act of the gas com-

pany was the efficient cause, self-operating, by which the
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negligent act of the defendant was rendered effective to

an injury that was not tlie probable and natural conse-

quence of the act. (Citing authorities). • •

"We are of opinion tliat if, upon the facts presented,

a jury had rendered a verdict for the plaintiff it would

have been the duty of the court to have spt aside the ver-

dict, and that, therefore, tJw court below rightly directed

a verdict for the defendant, and that the judgment must

be affirmed."

The above langiiage and reasoning is peculiarly appli-

cable to the case at bar. Tlie alleged negligent omission

of the block in the case at bar "did not necessarily set the

other causes in motion. It might be said that it was the

incidental cause, or the instrument of an intervening and

controlling agency, and was therefore not the proximate

and responsible one. The natural and probable conse-

quence of the negligent act of omission charged upon the

defendant" was the jamming of the elevator and the twist-

ing or bending of its upper frame. If not interfered with

the omission of the block, or the jammed elevator, had

no tendency whatever to produce the injury complained of.

The Supreme Court of Massachusetts, in Stone v. Bos-

ton & Albany I\. K., 171 ]\rass., at page 541, has stated the

rule as follows

:

"The question is not whether it was a possible conse-

quence, but whether it was probable, that is, likely to

occur, according to the usual experience of mankind. That

this is the true test of responsibility applicable to a case

like this has been held in very many cases, according to

which a wrongdoer is not responsible for a consequence

which is merely possible, according to occasional expe-
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rience, but only for a consequence which is probable,

according to ordinary and usual experience. One is bound

to anticipate and provide against what usually happens

and what is likely to happen; but it would impose too

heavy a responsibility to hold him bound in like manner

to guard against what is unusual and unlikely to happen,

or what, as it is sometimes said, is only remotely and

slightly probable. A high degree of caution might, and

perhaps Avould, guard against injurious consequences

which are merelj^ possible, but it is not negligence, in a

legal sense, to omit to do so. * * * *

"The plaintiff, however, contends that this question

should have been submitted to the jury. This course

would have been necessary if material facts had been in

dispute. But where upon all the evidence the court is able

to see that the resulting injury teas not prohahle, hut

remote^ the plaintiff fails to make out his case, and the

court should rule tlie same as in cases where there is no

sufficient proof of negligence. McDonald v. Snelling, 14

Allen, 290, 299. In Hobbs v. London & S. W. Ry. Co., L.

R. 10 Q. B. Ill, 122, Blackburn, J., said: 'I do not

think that the question of remoteness ought ever to he left

to a jury; that would be in effect to say that there shall

be no such rule as to damages being too remote.' "

In Sullivan v. Wamsutta Mills, 155 Mass. 200, where

"there was also evidence that at some previous time the

machine had been furnished with a hook or catch, by

which the shipper, after throwing the belt upon the loose

pulley, could be fastened, and the belt kept on that pul-

ley in case the machine was stopped for cleaning or any

other purpose, but there was no such hook or catch on



45

the machine when the plaintiff was injured," in sustaining

a directed verdict for the defendant, said

:

"The plaintiff contends, however, that the machine on

which he was working was defective for want of a catch

or hook to hold the 'ball' or shipper, and that the acci-

dent was due to that fact. Even if we assume that, under

the circumstances disclosed in evidence, the defendant

was liable to the plaintiff for an accident occurring from

a defect in the machine on which he was w^orking, it is

difficult to understand how the accident was due to any

defect in the machinery. Swain lifted the shipper to stop

the machine; it slipped from his hand, which was greasy,

and threw the belt on to the drawing-in pulley, and caused

the injury to the plaintiff. If there had been a catch

—

and the absence of one is the only defect suggested—it is

impossible to see what good it would have done. It would

not have rendered it unnecessary for Swain to take hold

of the shipper, or have prevented the shipper from slip-

ping out of his hand, and it was that which caused the

accident."

And again in Jenks v. Inhabitants of Wilbraham, 77

Mass. 142, the Massachusetts Supreme Court says

:

"But the plaintiff hauled the wheel out of the hole and

got his wagon into a perfectly safe place, and there

stopped, got off from his load and deliberately made all

the examination which appeared to have been thought at

that time necessary or useful. The injury had been done,

but the cause by which it was produced, namely, the force

applied to the wheel as it fell into the hole, and while

being extricated from it, ceased to have any influence or

effect as soon as the wagon was stopped and was completely
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under the plaintiff's control in a place of safety. If no new

cause had intervened or been put in operation, the subse-

quent injury to his person could not possibly have

occurred. But it appears that after he had full oppor-

tunity to examine and ascertain how far his wagon was

disabled, and whether in view of its then condition it

would be expedient to proceed with it, he decided that

he would go on. He accordingly again set the wagon in

motion, and after driving a distance of two hundred and

thirty-six rods over a road where travel was impeded by

mud and deep ruts, though not to an extent which would

make the town chargeable for injuries occurring upon it'

for want of repairs, and then arriving upon a part of it

which was smooth and level, one of the axletrees suddenly

broke off and he was thrown from his load and injured

in his spine. This accident in this place certainly cannot

be considered the direct and immediate effect of the fall

of the wheel into the hole at the stone bridge. The most

that can be affirmed of it is that it happened after the

occurrence of the first injury, and that it is very probable

that the axletree would not then have been broken off

if it had not been previously wrenched and cracked by

means of the defect in the highway. But it is certain that

it would not have been broken as it was, if the new force

Avhich was voluntarily applied and used by the plaintiff

had not been put in operation in the further carriage of

his load after the cause by which the wheel was first

strained and thrown out of its proper place had been spent

and exhausted. The former then was only the remote,

while the latter was at least a newly intervening and

efficient concurring, if not, as we deem it was, a distinct
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and direct cause of the injury suffered by the plaintiflf.

The town therefore was not responsible for it, and no

verdict could be rendered in his behalf in conformity to

law, or under any proper instructions which could have

been given to the jury. Those which were asked by the

defendants should therefore have been given, and the

omission to comply with their request furnished just

ground of exception."

The Supreme Court of Pennsylvania has repeatedly

laid down the rule of proximate cause as expressed in

cases in other jurisdictions from which we have already

quoted. We quote briefly from a few Pennsylvania cases

which particularly emphasize the fact that the question

of proximate cause, when the facts are not in dispute, is

a question of law for the court.

In Behling v. Pipe Lines, 160 Pa. St. 359, 364, "two

questions arise on these facts. First, was the laying of

the defendant's pipe along Robb's run the cause of the

destruction of the plaintiff's house by fire? If it was,

then the second question is whether the burning of the

house was such a circumstance as, in the exercise of a

proper measure of prudence, should have been foreseen

as a natural or probable consequence of the location of

tlie lines along the run? The learned judge of the court

below submitted both questions to the jury and both were

found in favor of the plaintiff. Tlie first question rested

on facts that icere undisputed and was therefore for the

court and not for the jury."

Bunting v. Hogsett, 139 Pa. St. 363, 373.
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"The appellant's contention is, however, that, as the

plaintiff's injuries were not received in that collision, but

in the collision which subsequently occurred at the other

extremity of the chord, the negligence of the engineer,

under the circumstances, cannot be regarded as the proxi-

mate, but as the remote cause of the injury. Ordinarily,

the question of proximate cause is for the jury, hut where

the facts are not in dispute the determination of that ques-

tion is for the court."

S. S. Pass. Ry. Co. v. Trich, 117 Pa. St. 391-400.

"The question is, did the cause alleged produce its

effect without another cause intervening, or was it to

operate through or by means of this intervening cause?

As the principle here stated was adopted by the affirm-

ance of this court following Penn. R. R. v. Kerr, 62 Pa.

353, we may regard it as the settled law of this state.

"In the facts of the present case we find a perfect illus-

tration of this principle. Mrs. Trich herself testified that

when she was 'bounced' from the car she fell on her feet.

Immediately after she was struck by the runaway horse

and buggy and from them received her injury. The jolt-

ing from the car simply landed her on her feet and infiicted

no injurj^ But another agency intervened which was

entirely independent of any act of the defendant, and that

agency alone inflicted the injury in question. Following

the doctrine of the last case cited we feel clearly obliged

to hold that the plaintiff's injury was infiicted by the

special intervening agency stated, and therefore the

defendant is not liable. In all the cases cited, as in sev-

' ral others not referred to, this court finally determined



49

them upon its own view of tlie facts without regard to

tlie verdicts of the juries. The defendant's point should

have been affirmed."

Other Pennsylvania cases to the same effect are West

^Nfahonej v. Watson, 112 Pa. vSt. 574, and Hoag v. Michi-

gan R. K. Co., 85 Pa. St. 293.

In the case of Texas and Pacific Ry. Co. v. Bigham,

90 Tex. 223, the facts were that a railway company know-

ingly permitted the gate of its stock pens to remain with

defective fastenings. A shipper placed his cattle in the

stock pens to he loaded, and while endeavoring to fasten

the gate with a rope was knocked down and injured in a

stampede of the cattle, caused by their alarm at a passing

train. In delivering the opinion of the court Chief Jus-

tice Gaines said:

"Let us ask the question which was propounded in

Milwaukee Ry. Co. v. Kellogg, 94 U. S. 469 : 'Was there

an unbroken connection between the wrongful act and

the injury—a continuous operation?' We think not. But

for the defective fastening to the gate the injury could

not have happened. Hence the alleged negligence of the

defendant brought about the condition that rendered the

accident possible. The active cause which produced the

injury was wholly independent of the negligence of the

defendant and wholly disconnected from it.

"Ought the agents of the company to have foreseen

that, as a result of the imperfect fastening of the gate,

the injury, or any injuries similar in character, would

probably result? In our opinion nothing short of prophetic

ken could have anticipated the happening of the combina-

tion of events which resulted in the injury to the person
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of the plaintiff. The act of the defendant in permitting

the fastening to its gate to become insecure was in itself

lawful, and since it was clearly out of the range of reason-

able probability that an injury to the person of anyone

should result, it should he held as a matter of law that the

negligence of the company gave no right of action for such

injuries."

And in Galveston v. Mahala, 73 Tex. 296, 300, defend-

ant's freight train had become broken in two when a child

who was walking along the track stepped upon it after

the first part of the train had passed, and was run over

by the second part. The court held

:

"The negligence of the child is clear; the accident did

not occur at a crossing or place where persons would be

expected to be; her act was the proximate cause of the

injury, and under the evidence undisputed the court helow

should have so found, and for the error in this the judg-

ment will be reversed and here rendered in favor of

appellant."

The Supreme Court of Kansas, in the case of Mo. Pac.

Ry. Co. V. Columbia, 65 Kan. 390, speaks, in the syllabus

prepared by the court, as follows

:

"A prior and remote cause cannot be made the basis

of an action for the recovery of damages if such remote

cause did nothing more than furnish the condition, or give

rise to the occasion, by which the injury was made possi-

ble, if there intervened, between such prior or remote

cause and the injury, a distinct, successive, unrelated and

efficient cause of the injury. In a case where it is either

admitted or from the facts as found established that two

distinct, successive causes, unrelated in their operation,
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conjoined to produce a given injury, tJie question of remote

and proximate cause becomes one of law for tJic decision

of the court, and not of fact for the determination of tlie

jury, and the determination of this question of law hij the

jury is not binding or conclusive on the court/'

In New York, etc., Ry. Co. v. Hamlin (Ind. Sup. Ct.

Feb., 1907), reported in 10 L. II. A. (n. s.) 881, 886, it

is held that in the question of proximate cause "the rule

generally adopted being akin to the one applied to ques-

tions of negligence, namely, that ichen the facts are

admitted, or without dispute, so thut th^ court Jias the

same information concerning the facts as tlie jury, then it

becomes a question for the court."

In the case of LaMotte v. Boyce, 105 Mich. 545, the

defendant was charged with negligently allowing sawdust

to accumulate on a boiler; with failure to provide a safe

way to reach the top of the boiler; and with directing

plaintiff to go upon the boiler in the dark. In its opinion

the Supreme Court of Michigan said

:

"The conduct of the business, including the exigency

of the fire, made it necessary for the plaintiff to go upon

the boiler. He did so without comment, when directed

by the watchman, apparently knowing just how to get

there. Had the master himself been there, there would

have been no occasion for him to caution the plaintiff

that the post was short, for it was obvious, and the most

ordinary familiarity with his surroundings could have

apprised him of it. It was not the case of a latent or

hidden danger, but one which was apparent to the casual

observer, and therefore one which the employer had every

reason to believe was known to the plaintiff, and the acci-
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dent was one for which the defendant should not be held

liable.

"The fact that sawdust was allowed to accumlate upon

the boiler was not the proximate cause of the injury. The

jury should have been instructed to find a verdict for the

defendant. The judgment will be reversed, and no new

trial ordered."

The Supreme Court of Illinois (April, 1907), 226 111.

542, 80 N. E. 1054, 9 L. R. A. (n. s.) 672, has held as a

matter of law that the negligence of a railroad company

in failing to maintain proper cattle guards at a highway

crossing is not the proximate cause of injury by a train

to one who goes upon the right of way to drive back cattle

which have wandered upon it while being driven along the

highway.

And the Supreme Court of the United States in Schef-

fer V. Railroad Company, 105 U. S. 249, decides the ques-

tion of proximate cause as a matter of law in the following

language

:

"The Circuit Court sustained the demurrer on the

ground that the death of Scheffer was not due to the negli-

gence of the company in the judicial sense which made

it liable under the statute. That the relation of such neg-

ligence was too remote as a cause of the death to justify

recovery, the proximate cause being the suicide of the

decedent—his death by his own immediate act.

"In this opinion we concur."

The Supreme Court then discusses the case of Milwau-

kee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, which the

defendant in error, in the case at bar, relied upon in the

court below, and shows that the apparent holding in that
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case was clearl}- not intended to apply to a case wherein

the chain of causal connection between the alleged negli-

gence and the injury has been broken, as in the case at bar.

Still other jurisdictions holding that the question of

proximate cause may properly be one of law for the court

are : New York Court of Appeals, in Smith v. N. Y. Cen-

tral, 118 N. Y. 645; Iowa Supreme Court, in Parmenter v.

City of Marion, 113 la. 297 ; Supreme Court of Louisiana,

in New Orleans v. N. Ry. Co., 49 La. Ann., 1184, 38 L. R.

A. 134; Wisconsin Supreme Court in Jackson v. Belle-

vieu, 30 Wis. 250.

In presenting our views upon the two questions already

discussed, we do not Avish to be understood as waiving

the importance of other questions involved. The judg-

ment cannot be sustained upon either question. A care-

ful examination of the evidence as matter of law will show,

we think, that the accident was caused by the want of

care and negligence of Carlson. He was in charge of and

operating the elevators; he was not a novice; the eleva-

tors had been operated without the installation of the

safety blocks for a considerable time. The evidence showed

that the safety blocks v/ere installed chiefly and primarily

to prevent the elevators from being damaged while in

operation, and that they were not installed as a measure

of safety to the employes operating the same. After one

elevator became fastened in a manner well understood by

Carlson he negligently allowed the steam to escape by

reason of the position in which he had left the lever, so

that the other elevator v/as moved without his direct and

immediate procurement. While in this situation he under-

took to break down and dislodge the elevator which was
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fastened by stepping on to the same and throwing thereon

a heavy keg of lead, the distinct and sole purpose of which

was to break loose the elevator from its fastening, with

which and the cause of which he was entirely familiar.

Under these circumstances how can it be said that twelve

reasonable men could properly find that Carlson was free

from contributory negligence? How can the court escape

the inevitable conclusion that Carlson's acts contributed

to and immediately caused his injury, and that but for

his action as disclosed by the evidence, the accident would

not have occurred? It may be said also, in passing, that

the danger of this elevator becoming fastened, if there

was such danger, was ox)en and obvious and Carlson knew

the nature and character of the elevator, its liability to

become fastened in the absence of the safety blocks, and

without protest or promise of change continued to operate

the same, and he must be held as matter of law to have

assumed the risk.

In addition to this, if there was any question of fact

to be submitted to the jury as to the negligence of the com-

pany or as to the contributory negligence of Carlson, or

as to whether or not the alleged negligence of the com-

pany was the proximate cause of the accident, it seems

to us to be undisputed and to be beyond question that the

action of Carlson's fellow-servants, particularly that of

Foreman Smith, was such an efficient cause of the acci-

dent as to preclude any recovery. Was it the act of the

company when Smith directed Carlson to assist him in

rolling this keg of lead up to the platform of the elevator

and assisted Carlson in picking up the same and throwing

it down upon the floor of the elevator with all the weight
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and force possible? Was not this the negligent act of a

co-servant? Was it an instrumentality of repair, and if

it was, was it not its negligent use? No complaint is made

that Smith, the foreman, was incompetent, or that the ele-

vator, when dislodged, was unsafe, or that it was not a

reasonably safe appliance. But the proof showed that the

elevator, becoming lodged and fastened by reason of the

absence of these bumpers or safety blocks, was attempted

to be dislodged in a negligent and reckless and careless

manner by a foreman in charge, assisted by Carlson. It

seems to us that the act of Smith, participated in by Carl-

son, was such an act as precludes recovery, and that upon

elementary principles of law the motion for a directed

verdict or a judgment of non-suit ought to have been sus-

tained.

Assuming, however, that there was a question for the

jury upon any or all of the points thus far discussed, it is

respectfully submitted that the Court erred in refusing to

give the instructions requested. The requests have been

grouped under Points II, III, IV, Y, YI, YII and VIII.

No extended citation of authorities is necessary in support

of these requests refused. The only question is whether or

not the instructions were apposite and relevant to the

issues, and whether they were covered by the general

charge.

For the sake of brevity we must refer the Court to the

specific requests under the points suggested, and in the

transcript of record. The attention of the Court may be

called briefly to the instructions requested in assignment

of errors numbers III, IV and V (pages 191, 192 and 193,

Transcript of Record) . The general charge failed to cover
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these requests, and each instruction was intended to place

before the jury the definition of contributory negligence

and application of the rule of law to the facts as claimed

by the plaintiff in error. A mere abstract and general

definition of contributory negligence, and a statement to

the jury that if an injured servant is guilty of negligence

which contributed to his injury, he cannot recover, is of

but little service or use to a jury or a party in the trial

of a cause.

Blashfield Instructions to Juries, Sec. 92, and cases

cited

;

Hughes Instructions to Juries, Sec. 48.

In Hughes on Instructions to Juries, Section 48, the

author says:

"Instructions should be so framed as to inform the

jury what the law is, as applicable to the facts in evidence,

and not in general terms in the form of abstract proposi-

tions of law. Such instructions, although abstractly cor-

rect, are likely to be misleading, and for that reason

should not be given."

Blashfield on Instructions to Juries, Sec. 92, says

:

"It is not the proper course for a judge to lay down

the general principles of law applicable to a case, and

leave the jury to apply them, but it is his duty to inform

them what the law is as applicable to tlw facts of the case."

If the question of proximate cause was one for the

jury, it was particularly incumbent upon the court to

give the instructions requested, set out in assignment of

errors VI and VII (Pages 193 and 194, Transcript of

Kecord). The only instruction upon this subject given
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bj the court was a definition of the term "proximate

cause," and this was too vague and general to be of any

service or to enable tlie jury, as laymen unfamiliar with

legal terms, to apply the rule of law to the facts as claimed

by either party. The instructions requested and refused

brought to the attention of tlie jury the rule of law as to

proximate cause in the event the jury found the evidence

such and such facts, and the evidence fully warranted

the giving of these instructions.

If it was a question of fact whether Carlson assumed

the risk of being injured while working with the eleva-

tors, without the safety blocks, and if the absence of these

safety blocks, so-called, was the immediate and direct

cause of the accident, and if it was negligent to allow the

elevator to be operated with these safety blocks absent,

then it seems to us to be incontrovertible that the instruc-

tions requested in assignment of errors numbers VIII and

X (Pages 194 and 195, Transcript of Record), should

have been given. The first instruction referred to, after

defining the rule of the master as to the obligation to fur-

nish a particular kind or character of appliance, declared

the other fundamental rule that if the appliance furnished

was imperfect or defective in any respect, and the servant

knew or as a reasonably prudent person ought to have

known of the same and appreciated the particular dangers

or hazards in the use of the appliance as furnislied, he

could not be held to complain, but must be held to have

assumed the risk, if any, of the use of such instrumen-

tality.

The instruction referred to in assignment of error X
(Page 195, Transcript of Record), applies this rule of
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assumption of risk to the danger of jarring loose the eleva-

tor by use of this keg of lead, and the court was merely

instructed to say to the jury that if this danger was

obvious and of such a nature that it could be appreciated

and understood by Carlson, as well as by anyone else,

and if Carlson had as good an opportunity as anyone else

of seeing and knowing the danger, and if he voluntarily

attempted to jar loose the elevator in the way indicated,

that then he assumed the risk of his act. Can there be

any doubt that this is a fundamental rule of law, and

that the instruction was clearly applicable to the facts

as claimed to exist by the parties? It is respectfully sub-

mitted that a mere abstract statement of the rule of law

as to assumption of risk or a definition of that legal term,

and a general statement that if the jury should find that

the servant assumed the risk, that he could not recover,

is not sufficient.

The instruction set out in assignment of errors num-

ber IX (Page 195, Transcript of Record), advises the

jury that if it found from the evidence that these so-called

safety blocks were used when they were used, and were

put in when they were put in, solely for the purpose of

protecting the elevators from damage by reason of their

being driven against the iron beam, and were not installed

for the protection of safety of the employes engaged in

operating the same, then the company would not be liable,

although the jury might find that if the blocks had been

in place the accident would not have occurred. This

instruction was not covered or included in the general

charge. The testimony was clearly to the point, although

not conclusive upon the jury, that these safety blocks
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were never used or installed as a means of protection to

the employes, but merely to protect the elevators from

damage. Now it may be that if the blocks had been in

place the negligent act of Carlson, if it was negligent, in

running the elevator up against the beam Avith great force,

would not have permitted the elevator to become fastened,

but the absence of the block would be no evidence of negli-

gence under the circumstances. There was no proof, and

it is not a matter of common knowledge that the use of

these safety blocks was necessary to the safety of the

employes, and if it was a fact that the blocks were installed

for the purpose indicated, and not for safety of the

employes, the company would not be liable under the

evidence.

The instructions requested in assignment of errors

numbers XI, XII, XIII and XIV (Pages 196-198, Tran-

script of Record), declared elementally principles of law

applicable to the case. No citation of authorities is nec-

essary to show that a plaintiff is not entitled to recover

merely by showing injury or accident received while in

the employ of the defendant, but he must go further and

prove by a preponderance of the evidence that the defend-

ant was negligent as charged, and that this negligence

caused the injury. Mere proof of accident and resulting

injury is not sufficient proof to entitle a plaintiff to

recover, and it is unquestioned that an employer does not

insure the safety of his servants in using appliances fur-

nished, nor does an employer insure that the appliances

are absolutely safe or free from defects. If these eleva-

tors were such as were ordinarily used for the purpose

intended, and reasonable care was exercised to see that
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they were reasonably safe and suitable for the purpose

intended if they were used with reasonable care by the

servants in charge, and if these elevators were at that

time of that character, and Carlson was injured while

trying to unfasten one of them that had been accidently

caught, as shown by the evidence, he could not recover.

Is there any question that this is the rule of law? And

yet the instruction referred to merely states this rule

and applies it to the facts.

The other two instructions, numbers XIII and XIV,

were equally pertinent and elementary.

The instruction set out in assignment of errors num-

ber XV (Page 198, Transcript of Record), is intended to

take from the jury its right to measure the degrees of

negligence of the employer and employe. It was aimed

to eliminate from the case the doctrine of comparative

negligence. It is so easy for a jury to say, as a practical

matter, that while the servant was somcwJwt negligent,

which tended to cause his injury, yet the employer was

more negligent, and in the unequal stations of the injured

person and the employing defendant, it is so easy to say

that in view of its degree of negligence and the ability

of the employer to pay, especially if such employer hap-

pens to be a corporation, the injured servant should be

allowed to recover.

But the rule of comparative negligence does not obtain

in this jurisdiction, or in the State of Oregon.

Hurst V. Burnside; 12 Or. 5^0.

Hammerlinck v. Banfield ; 36 Or. 436.
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The instrnctions requested and set out in assignment

of errors numbers XVI and XVII (Page 199, Transcript

of Record), apply the rule of law that if Carlson was

injured by the act of his fellow-servant, then he was not

entitled to recover. We think the court should have

directed a verdict for the defendant upon the ground that

the accident was caused by the act of Foreman Smith in

directing and assisting Carlson to jar loose the elevator

by means of the keg of lead, and that whether Smith's

act was the proximate and sole cause of the accident, or

whether it was the concurring cause with the act of Carl-

son, there could be no recovery upon the ground that the

defendant company was not responsible for the negligent

act of the plaintiff's co-servant.

We think that it is well settled that negligent direc-

tion or command of a foreman as to a detail of the busi-

ness is the negligence of a co-servant, and there can be

no question, as it seems to us, that the direction from

Smith to jar loose this elevator by throwing the keg of

lead on the platform, was the mere negligent direction of

a co-servant of plaintiff, engaged in the common employ-

ment. The fact that he happened to be a foreman does

not change the nature or character of his act, or make

it that of an agent of the employer. Upon the whole case

it is respectfully submitted that the judgment of the court

below should be reversed.

WM. D. FENTON and BEN C. DEY,

Attorneys for Plaintiff in Error.




